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Title  6 — Economic  Stabilization 
CHAPTER  I— COST  OF  LIVING  COUNCIL 

PART  140 — COST  OF  LIVING  COUNCIL 
FREEZE  REGULATIONS 

Exemption  of  Providers  of  Health  Services 

The  purpose  of  this  amendment  is  to 
add  a  new  §  140.35  to  Part  140  of  Title  6, 
Code  of  Federal  Regulations  to  exempt 
institutional  and  noninstitutional  pro¬ 
viders  of  health  services  from  the  provi¬ 
sions  of  the  Council's  freeze  regulations, 
and  to  continue  the  Phase  III  mandatory 
controls  applicable  to  providers  of  health 
services  that  are  embodied  in  §  130.61  of 
Part  130  of  this  title. 

The  continuation  of  Phase  III  manda¬ 
tory  controls  is  intended  to  be  an  interim 
measure.  New  regulations  governing 
providers  of  health  services  will  be  de¬ 
veloped  and  issued  as  a  separate  subpart 
of  the  forthcoming  Phase  IV  regulations 
after  extensive  consultation  with  the 
Health  Industry  Advisory  Committee  of 
the  Cost  of  Living  Council  and  other 
interested  health  care  providers  and 
consumers. 

Because  the  purpose  of  this  amend¬ 
ment  is  to  provide  immediate  guidance 
and  information  with  respect  to  the  ad¬ 
ministration  of  the  Economic  Stabiliza¬ 
tion  Program,  the  Council  finds  that 
further  notice  and  procedure  thereon  is 
impracticable  and  that  good  cause  exists 
for  making  it  effective  in  less  than  30 
days.  Interested  persons  may  submit 
communications  regarding  these  regula¬ 
tions.  Communications  should  be  ad¬ 
dressed  to  the  Office  of  General  Counsel, 
Cost  of  Living  Council,  Washington,  D.C. 
20508. 

(Economic  Stabilization  Act  of  1970,  as 
amended.  Pub.  L.  92-210,  85  Stat.  743;  Pub.  L. 
93-28,  87  Stat.  27;  E.O.  11730,  38  FR  19345.) 

In  consideration  of  the  foregoing,  Sub¬ 
part  D  of  Part  140  of  Chapter  1  of  Title  6 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  herein,  effective 
July  1,  1973. 

Issued  in  Washington,  D.C.,  July  18, 
1973. 

James  W.  McLane, 

Director, 

Special  Freeze  Group. 

Section  140.35  is  added  to  Part  140  to 
read  as  follows: 

§  1 40.33  Providers  of  health  service**. 

Effective  July  1, 1973,  institutional  and 
noninstitutional  providers  of  health 
services  are  exempt.  Providers  of  health 
services  continue  to  be  subject  to  the 
Phase  III  mandatory  controls  set  forth 
in  §  130.61  of  this  title. 

[FR  Doc .73-1 5025  Filed  7-19-73;4:30  pm] 


PART  150— COST  OF  LIVING  COUNCIL 
PHASE  IV  REGULATIONS 

The  purpose  of  this  amendment  is  to 
establish  a  new  Part  150 — Cost  of  Living 
Council  Phase  IV  Regulations  and  a  new 
Subpart  N  therein. 

Subpart  N  is  a  republication  of  the 
June  18,  1973,  price  regulations  applica¬ 


ble  to  the  construction  industry,  38  FR 
15821.  Prior  to  publication  on  June  18, 
there  was  consultation  with  numerous 
contractor’s  associations,  user  groups, 
and  affected  Federal  agencies. 

The  regulations  establish  several  rules 
applicable  to  prices  charged  for  con¬ 
struction  operations,  reaffirm  profit 
margin  limitations  for  construction 
operations,  prescribe  reporting  require¬ 
ments  for  sales,  costs,  and  profits  by  a 
firm  in  the  construction  industry,  and 
provide  a  procedure  for  renegotiation  of 
fixed  price  construction  contracts  where 
wages  have  been  reduced. 

Because  the  purpose  of  this  amend¬ 
ment  is  to  provide  immediate  guidance 
and  information  with  respect  to  the  ad¬ 
ministration  of  the  Economic  Stabiliza¬ 
tion  Program,  the  Council  finds  that 
further  notice  and  procedure  thereon  is 
impracticable  and  that  good  cause  exists 
for  making  it  effective  in  less  than  30 
days. 

In  consideration  of  the  foregoing.  Title 
6  of  the  Code  of  Federal  Regulations  is 
amended  by  establishing  a  new  Part  150 
and  adding  a  new  Subpart  N  therein  as 
set  forth  below,  effective  August  12,  1973. 

Issued  in  Washington,  D.C.,  July  19, 
1973. 

William  N.  Walker, 

Acting  Deputy  Director, 

Cost  of  Living  Council. 

Subpart  N — Construction 

Sec. 

150.451  Scope. 

150.452  Definitions. 

150.453  Prices:  Redetermination  of  con¬ 

tracts  in  excess  of  $500,000. 

150.454  Reporting  of  sales,  costs,  and  profits. 

150.455  Prices;  Passthrough  of  allowable 

costs. 

150.456  Profit  margin  measurement. 

Authority;  Economic  Stabilization  Act  of 
1970,  as  amended;  Pub.  L.  92-210,  85  Stat. 
743;  Pub.  L.  93-28,  87  Stat.  27;  EO  11730,  38 
FR  19345.) 

Subpart  N — Construction  Industry 

§  150.451  Scope. 

This  subpart  establishes  special  rules 
applicable  to  prices  charged  for  con¬ 
struction  operations  in  the  construction 
industry.  This  subpart  does  not  apply 
to  the  prices  charged  by  any  firm  in  the 
construction  industry  which  derives  both 
less  than  20  percent  of  its  annual  sales 
or  revenues  from  construction  operations 
and  less  than  $50  million  of  annual  sales 
or  revenues  from  construction  opera¬ 
tions. 

§  150.452  Definition*. 

For  purposes  of  this  subpart,  the 
terms — 

(a)  “Annual  sales  or  revenues”  means 
the  total  gross  receipts  of  a  firm  in  the 
construction  industry  during  its  most 
recent  fiscal  year,  except  that  it  does  not 
include  gross  receipts  of  or  from  a  for¬ 
eign  branch  or  division  of  such  a  firm, 
or  the  gross  receipts  of  or  from  a  wholly 
or  partially  owned  foreign  entity  such 
as  a  corporation,  partnership,  joint  ven¬ 
ture,  association,  trust,  or  subsidiary,  if 
the  gross  receipts  of  such  foreign  entity. 


branch,  or  division  are  derived  primarily 
from  transactions  with  other  foreign 
firms.  A  foreign  entity,  branch,  or  divi¬ 
sion  is  one  located  outside  the  several 
States  and  the  District  of  Columbia. 
However,  gross  receipts  of  domestic  en¬ 
tities  from  U.S.  export  sales  and  from 
sales  to  firms  in  the  Commonwealth  of 
Puerto  Rico  are  included  in  the  determi¬ 
nation  of  annual  sales  or  revenues.  For 
purposes  of  this  subpart  annual  sales 
or  revenues  shall  also  include  the  firm's 
pro  rata  share  of  annual  sales  and  reve¬ 
nues  derived  from  the  construction  op¬ 
erations  of  any  joint  venture  of  which  it 
is  a  part. 

(b)  “Base  period”  means  any  one,  at 
the  option  of  the  firm  concerned,  of  the 
following  fiscal  years:  That  firm’s  last 
three  fiscal  years  ending  before  August 
15,  1971,  and  any  fiscal  year,  other  than 
the  fiscal  year  for  which  compliance  is 
being  measured,  completed  on  or  after 
that  date. 

(c)  “Construction  industry”  means 
every  firm  engaged  in  or  undertaking 
any  construction  operations,  and  every 
employee  employed  by  such  firm. 

(d)  “Construction  operations”  means 
all  work  relating  to  the  erecting,  con¬ 
struction,  altering,  remodeling,  painting, 
or  decorating  of  installations  such  as 
buildings,  bridges,  highways,  and  the  like 
when  performed  on  a  contract  basis,  but 
shall  not  include  maintenance  work  per¬ 
formed  by  workers  employed  on  a  perma¬ 
nent  basis  in  a  particular  plant  or  facility 
for  the  purpose  of  keeping  such  plant 
or  facility  in  efficient  operating  condi¬ 
tion.  The  term  also  means  the  transport¬ 
ing  of  materials  and  supplies  to  or  from 
a  particular  building  or  project  by  the 
workers  of  the  contractor  or  subcontrac¬ 
tor  performing  the  construction  or  the 
manufacturing  of  materials,  supplies,  or 
equipment  on  the  site  of  a  project  by  such 
workers.  In  addition,  the  term  means  all 
other  work  classified  as  construction  in 
29  CFR  5.2(g). 

§  150.453  Prices:  Redetermination  of 
contracts  in  excess  of  $500,000. 

(a)  The  contract  price  for  each  con¬ 
struction  contract  in  excess  of  $500,000, 
all  or  part  of  which  is  performed  by  con¬ 
struction  workers  whose  wTages  and 
salaries  are  subject  to  review  by  the  Con¬ 
struction  Industry  Stabilization  Commit¬ 
tee  (CISC)  or  the  Cost  of  Living  Council 
(CLC),  shall  be  redetermined  prior  to 
final  payment  if  the  wage  and  salary 
level  of  those  construction  workers  is 
reduced  as  a  result  of  CISC  or  CLC  ac¬ 
tion.  The  amount  by  which  the  contract 
price  is  reduced  as  a  result  of  the  redeter¬ 
mination  must  fairly  reflect  the  results 
of  the  CISC  or  CLC  action,  including  any 
cost  increases  directly  resulting  from  the 
CISC  or  CLC  action. 

(b)  Redetermination  of  any  Federal 
Government  fixed-price  prime  construc¬ 
tion  contract  in  excess  of  $500,000  af¬ 
fected  by  CISC  or  CLC  action  shall  be 
conducted  in  the  manner  provided  in 
the  Federal  Procurement  Regulations 
and  applicable  regulations  of  the  De¬ 
partment  of  Defense. 


FEDERAL  REGISTER,  VOL.  38,  NO.  139 — FRIDAY,  JULY  20,  1973 


(c)  Redetermination  of  fixed-price 
prime  construction  contracts  In  excess 
of  $500,000  other  than  those  referred  to 
in  paragraph  (b)  of  this  section  shall  be 
conducted  in  the  following  manner: 

(1)  Upon  notification  of  a  reduction 
in  the  wages  and  salaries  of  construction 
workers  subject  to  CISC  or  CLC  review 
each  subcontractor  performing  work 
under  the  prime  contract,  whose  con¬ 
struction  workers  have  had  a  reduction 
of  wages  and  salaries  as  a  result  of 
CISC  of  CLC  action,  shall  promptly 
notify  the  prime  contractor  of  any  such 
reduction,  notwithstanding  the  dollar 
value  of  the  subcontract. 

(2)  In  the  absence  of  a  contract  clause 
relating  to  redetermination  of  the  con¬ 
tract  price,  and  after  notification  by  his 
subcontractors  of  a  reduction  in  the 
wages  and  salaries  of  construction  work¬ 
ers  as  a  result  of  CISC  or  CLC  action, 
the  prime  contractor  shall  offer  in  writ¬ 
ing  to  redetermine  the  contract  price 
with  the  owner  or  user  prior  to  final 
payment,  and  furnish  the  owner  or  user 
with  a  statement  of  the  estimated  num¬ 
ber  of  employees  affected  by  the  CISC 
or  CLC  action. 

(3)  The  owner  or  user  shall  notify 
the  contractor  of  his  intention  to  Jointly 
redetermine  the  contract  price  within 
90  days  after  receipt  of  the  offer  re¬ 
ferred  to  in  paragraph  (c)  (2)  of  this 
section. 

(d) (1)  In  complying  with  this  section, 
the  prime  contractor  may  require  each 
subcontractor,  regardless  of  tier,  to  sub¬ 
mit  to  him  a  statement  of  the  estimated 
number  of  employees  affected  by  the  re¬ 
sults  of  the  CISC  or  CLC  action.  The 
final  payment  due  the  subcontractor  en¬ 
gaged  to  perform  the  subcontracted  work 
shall  be  jointly  redetermined  to  reflect 
fairly  the  results  of  the  CISC  or  CLC 
action,  including  any  cost  increases  di¬ 
rectly  resulting  from  such  action. 

(2)  Pending  notification  by  the  owner 
or  user  of  his  intent  to  redetermine  the 
contract  price,  the  prime  contractor  may 
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place  in  escrow  an  amount  which  fairly 
reflects  the  CISC  or  CLC  action.  The 
prime  contractor  shall  refund  to  the 
subcontractor  the  amount  placed  in 
escrow  if  the  owner  or  user  does  not  indi¬ 
cate  to  the  prime  contractor  his  inten¬ 
tion  to  jointly  redetermine  the  contract 
price  within  the  90-day  period  specified, 
or  if  the  owner  or  user  does  notify  the 
prime  contractor  during  that  time  period 
that  he  will  not  redetermine  the  con¬ 
tract  price. 

§  1 50.454  Reporting  of  »alcs,  costs,  and 
profits. 

A  firm  in  the  construction  industry 
with  annual  sales  or  revenues  of  $50 
million  or  more  from  construction  opera¬ 
tions  shall  report  annually  information 
as  to  sales,  costs,  and  profits  in  accord¬ 
ance  with  forms  and  instructions  issued 
by  the  Council.  A  firm  required  to  report 
quarterly  under  §  150.151  shall  not  in¬ 
clude  within  the  quarterly  report  sales, 
costs,  and  profits  information  relating 
to  construction  operations  if  the  firm 
is  required  to  report  such  Information 
annually  under  the  provisions  of  this 
section. 

§  150.455  Prices:  Passthrough  of  allow¬ 
able  costs. 

A  firm  in  the  construction  industry 
may  charge  prices  for  construction  oper¬ 
ations  to  reflect  any  allowable  costs 
which  It  has  incurred  and  continues  to 
incur  to  the  extent  that  such  prices  do 
not  result  in  an  increase  in  its  profit  mar¬ 
gin  over  that  which  prevailed  during  the 
base  period.  For  purposes  of  this  section, 
the  term  “allowable  costs’’  includes  the 
full  amount  of  any  pay  adjustment  con¬ 
tained  in  a  collective-bargaining  agree¬ 
ment  entered  Into  after  November  8, 
1971,  to  the  extent  such  pay  adjustment 
has  been  approved  by  CISC  or  CLC.  The 
full  amount  of  any  pay  adjustment  con¬ 
tained  in  a  collective-bargaining  agree¬ 
ment  entered  into  after  November  8. 
1971,  which  was  approved  by  the  CISC 


1916.) 

or  CLC  and  passed  through  prior  to  June 
13, 1973,  shall  also  be  considered  to  be  an 
allowable  cost  as  of  the  date  such  pay 
adjustment  was  passed  through. 

§  150.456  Profit  margin  measurement. 

(a)  For  purposes  of  §  150.455  to  the 
extent  possible  and  consistent  with  the 
accounting  principles  customarily  used 
in  preparation  of  the  contractor’s  finan¬ 
cial  statements,  profit  margin  on  con¬ 
struction  operations  shall  be  separately 
determined  from  profit  margin  on  non- 
construction  operations.  To  the  extent 
that  the  annual  sales  or  revenues  from 
nonconstruction  operations  cannot  be 
separated  from  the  annual  sales  or  reve¬ 
nues  from  construction  operations  for 
purposes  of  profit  margin  determination, 
those  annual  sales  or  revenues  from  non¬ 
construction  operations  are  subject  to  the 
mandatory  profit  margin  rule  of  this 
subpart. 

(b)  Where  annual  sales  or  revenues 
from  nonconstruction  operations  cannot 
be  separated  from  the  annual  sales  or 
revenues  from  construction  operations, 
the  base  period  to  be  used  in  calculating 
the  profit  margin  shall  be  the  base  period 
defined  in  §  150.21  and  not  the  base  pe¬ 
riod  defined  in  §  150.452. 

(c)  No  firm  in  the  construction  indus¬ 
try  may  exceed  its  base  period  profit 
margin  unless  the  excess  results  from 
factors  such  as  variation  in  the  profit 
margin  caused  by  the  accounting  method 
used  on  multiyear  projects,  the  manner 
of  accruing  losses  on  multiyear  projects, 
or  other  factors  which  are  unique  to  the 
construction  industry  and  which  would 
distort  the  comparison  of  a  firm’s  cur¬ 
rent  profit  margin  with  that  which  pre¬ 
vailed  in  its  base  period. 

(d)  Any  justification  for  a  profit  mar¬ 
gin  exceeding  the  base  period  profit  mar¬ 
gin  by  a  firm  subject  to  §  150.454  which 
is  based  on  paragraph  (c)  of  this  section, 
shall  be  reported  and  be  subject  to 
review  by  the  Council. 

[FR  Doc.73-15026  Filed  7-19-73:4:30  pm] 
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COST  OF  LIVING  COUNCIL 

[  6  CFR  Parts  130,  and  150  ] 

PHASE  IV  REGULATIONS 
Notice  of  Proposed  Rulemaking 

Pursuant  to  Executive  Order  11730,  the 
Cost  of  Living  Council  is  considering  the 
adoption  of  the  regulations  set  forth  in 
this  notice  effective  August  12,  1973. 

In  its  initial  action  in  implementing 
Executive  Order  11730,  the  Council  on 
July  18.  1973,  issued  a  series  of  amend¬ 
ments  to  the  Freeze  regulations  provid¬ 
ing  for  Stage  A  of  the  transition  of  the 
Food  industry’  from  the  Freeze  to  Phase 
IV  <38  FR  19462i. 

Elsewhere  in  this  edition  of  the  Fed¬ 
eral  Register  are  amendments  to  the 
Economic  Stabilization  Regulations 
which  provide  for  returning  providers  of 
health  services  to  Phase  III  controls 
pending  development  of  Phase  IV  regu¬ 
lations  <38  FR  19462)  and  providing  for 
the  direct  transition  of  the  construction 
industry  from  the  freeze  into  Phase  IV. 
(38  FR  19462 • . 

In  issuing  this  notice  of  proposed  rule- 
making  the  Council  is  inviting  public 
comment  on  the  principal  substantive 
price  control  rules  contemplated  for 
Phase  IV.  Special  rules  are  included 
dealing  with  the  petroleum  and  insur¬ 
ance  industries.  Also  included  are  sev¬ 
eral  technical  amendments  to  existing 
Phase  III  Wage  Stabilization  regulations 
to  adjust  them  for  Phase  IV  and  to  ac¬ 
commodate  the  establishment  of  sepa¬ 
rate  Price  Stabilization  regulations. 

In  the  near  future,  the  Council  will 
be  issuing  procedural  regulations  cover¬ 
ing  appeals,  requests  for  exceptions,  ex¬ 
emptions  and  reclassification,  hearing 
procedures,  and  the  disclosure  of  eco¬ 
nomic  stabilization  information.  It  will 
also  be  issuing  additional  regulations 
providing  for  Stage  B  of  the  transition 
of  the  food  industry  into  Phase  IV  as 
well  as  a  recodification  of  the  Phase  in 
•wage  stabilization  regulations,  which 
continue  in  effect. 

Interested  persons  are  invited  to  par¬ 
ticipate  in  the  rulemaking  by  submitting 
written  data,  views  or  arguments  with 
respect  to  the  proposed  regulations  set 
forth  in  this  notice,  to  the  Executive  Sec¬ 
retariat,  Cost  of  Living  Council,  2000  M 
Street,  NW„  Washington,  D.C.  20508. 
Comments  should  be  identified  with  the 
designation  “Proposed  “Phase  IV  Doc¬ 
ket”  and  should  be  organized  so  that 
those  dealings  with  a  particular  subpart 
of  the  proposed  regulations  are  sepa¬ 
rate  from  those  dealing  with  other  sub¬ 
parts  (i.e.  on  separate  pages*.  At  least 
ten  copies  should  be  submitted.  All  com¬ 
munications  received  before  July  31, 
1973,  will  be  considered  by  the  Council 
before  taking  final  action  on  the  pro¬ 
posed  regulations.  The  proposed  regula¬ 
tions  contained  in  this  notice  may  be 
changed  in  the  light  of  comments  re¬ 
ceived.  All  comments  received  in  re¬ 
sponse  to  this  notice  will  be  available 
for  examination  and  copying  by  inter¬ 
ested  persons  at  the  Cost  of  Living  Coun¬ 
cil,  2000  M  Street,  NW.,  Washington, 
D.C.  during  the  hours  of  9:00  a.m.  to  5:00 


p.m.,  Monday  through  Friday.  Submis¬ 
sions  will  be  available  both  before  and 
after  the  closing  date  for  comments. 

Subpart  A — General 

Subpart  A  provides  the  scope  of  the 
new  Part  150.  It  specifies  which  of  the 
prior  regulations  are  superseded  and 
which  temporarily  remain  in  effect. 

Subpart  A  also  provides  that  reports 
due  under  the  Phase  III  regulations  con¬ 
tinue  to  be  required  even  though  Phase 
III  has  ended  for  most  firms. 

Subpart  A  also  reiterates  the  Phase 
III  rule  that  contract  renegotiation  pro¬ 
visions  which  depend  for  their  operation 
upon  the  modification  or  termination  of 
the  Economic  Stabilization  Program  are 
inoperative  as  inconsistent  with  the 
goals  of  that  program. 

Subpart  B — Definitions 

Subpart  B  contains  the  definitions  of 
general  applicability  to  this  part.  Def¬ 
initions  which  are  applicable  only  to  one 
subpart  are  placed  at  the  beginning  of 
that  Subpart. 

Subpart  C — Classifications 

Subpart  C  classifies  all  firms  as  price 
category  I,  II  or  III,  based  upon  the 
firm’s  annual  sales  or  revenues.  Specifi¬ 
cally,  a  price  category  I  firm  is  a  firm 
with  annual  sales  or  revenues  of  $100 
million  or  more.  A  price  category  II  firm 
is  one  with  annual  sales  or  revenues  of 
at  least  $50  million  but  less  than  $100 
million.  All  others  are  price  category  ni 
firms.  The  terms  “firm”  and  “annual 
sales  or  revenues”  are  carried  forward 
from  Phase  II  and  III.  Therefore,  as  in 
Phase  II,  for  purposes  of  determining  the 
appropriate  price  category,  a  firm  must 
include  the  annual  sales  or  revenues 
from  the  most  recently  completed  fiscal 
year  of  each  entity  it  controls,  directly 
or  indirectly,  as  well  as  its  own  annual 
sales  or  revenues  from  its  most  recently 
completed  fiscal  year. 

Subpart  D — Exemptions 

The  purpose  of  Subpart  D  is  to  set 
forth  a  list  of  the  items,  transactions,  and 
firms  exempt  from  various  provisions  of 
the  Economic  Stabilization  Program.  The 
exemptions  are  the  same  as  those  that 
prevailed  during  Phase  n  and  EH  with 
certain  exceptions  and  modifications  as 
follows : 

Section  150.51  includes  language  to 
make  it  explicit  that  the  exemption  of  a 
particular  item  or  sale  from  the  rules 
governing  the  price  that  may  be  charged 
for  the  item  or  sale  does  not  mean  that 
revenues  derived  can  be  excluded  from  a 
firm's  revenues  in  determining  such 
things  as  its  price  category  classification 
or  its  profit  margin. 

Items  and  sales  being  added  to  the 
Phase  II  and  III  exemption  are  (1) 
brokerage  fees  for  securities  and  com¬ 
modities  t5  150.54(1)  1,  (2)  certain  long¬ 
term  coal  contracts  [§  150.54(n)  1.  (3) 
lumber  and  certain  wood  products 
[§  150.54(o)l,  and  (4)  public  utilities 
[§  150.561. 

Postal  rates  are  being  expressly  deleted 
from  the  exemptions  [§  150.54(a)], 


The  exemption  for  U.S.  tanker  rates 
[§  150.54(k)l  is  restated  to  expressly 
cover  tanker  rates  on  all  coastwise  voy¬ 
ages,  not  just  those  “by  sea”. 

The  requirements  that  a  vessel  be  U.S. 
built,  U.S.  documented,  and  U.S.  owned 
are  being  omitted  as  unnecessary  since 
all  vessels  must  meet  those  standards  be¬ 
fore  they  can  be  licensed  to  engage  in  the 
coastwise  trade. 

In  the  small  businesses  exemption  the 
dates  for  measuring  a  firm’s  qualifica¬ 
tions  are  being  advanced  15  months  to 
make  them  more  contemporaneous  with 
the  Economic  Stabilization  Program’s 
entry  into  Phase  IV. 

Subpart  E — General  Rules 

Subpart  E  sets  forth  the  general  pric¬ 
ing  rules  which,  unless  otherwise  pro¬ 
vided,  apply  in  the  new  Part  150.  The 
general  pricing  rules  are:  (1)  No  one  may 
change  a  price  for  an  item  which  exceeds 
the  base  price  (or  other  authorized  price) 
for  that  item;  (2)  no  one  may  knowingly 
pay  a  price  which  exceeds  the  base  price 
(or  other  authorized  price)  for  that  item, 
unless  he  had  no  reasonable  alternative 
but  to  pay  that  price  and  he  reports  the 
unlawful  price  to  the  IRS;  and  (3)  no 
one  may  take  retaliatory  action  against 
another  who  files  or  intends  to  file  a 
violation  complaint  or  otherwise  exercises 
his  rights  under  the  Economic  Stabiliza¬ 
tion  Program.  These  rules  are  virtually 
the  same  as  those  provided  in  Phase  n. 

Subpart  E  also  sets  forth  the  pricing 
rules  applicable  to  firms  engaged  in 
manufacturing  and  service  activities. 
These  rules  differ  from  the  Phase  EE  pric¬ 
ing  rules  for  manufacturers  and  serv¬ 
ice  organizations  (§§  300.12  and  300.14) 
in  several  respects,  including  the  follow¬ 
ing: 

(1)  Prices  above  base  price  levels  may 
be  changed  to  recover  net  allowable  cost 
increases  on  a  dollar-for-dollar  basis 
only.  In  Phase  El,  price  increases  which 
reflected  increases  in  allowable  costs 
also  reflected  maintenance  of  profit  mar¬ 
gins  (subject  to  the  limitation  that  the 
firm’s  overall  profit  margin  could  not  ex¬ 
ceed  its  base  period  profit  margin) . 

(2)  The  antecedent  base  point  for 
“cost  reach-back”  purposes  has  been 
changed  from  the  date  of  the  last  price 
increase  in  the  item  concerned  to  the  fis¬ 
cal  quarter  which  ended  prior  to  Janu¬ 
ary  11,  1973.  This  is  also  the  period  for 
calculating  base  prices  under  Phase  IV. 
This  change  will  simplify  control  and  re¬ 
porting  of  cost  justification  because 
henceforth  costs  will  always  be  measured 
from  the  same  base  point  on  a  cumula¬ 
tive  basis,  without  regard  to  intervening 
price  increases.  A  new  period  for  cost  ac¬ 
cumulation  began  under  the  Phase  II 
rules  every  time  the  price  of  an  item  was 
increased,  with  the  result  that  costs 
were  recorded  on  an  incremental  basis 
without  a  common  point  of  reference. 

(3)  Subpart  E  also  places  a  positive 
obligation  upon  firms  which  raise  prices 
above  base  price  levels  to  reduce  prices 
when,  and  to  the  extent  that,  the  costs 
which  support  those  price  increases  no 
longer  continue  to  be  incurred.  This  rule 
was  implicit  under  Phase  H  but  was  not 
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expressly  stated  In  either  S  300.12  or 
S  300.14. 

(4)  Subpart  E  continues  unchanged 
the  Phase  II  rule  requiring  that  increases 
in  labor  cost  be  reduced  to  reflect  pro¬ 
ductivity  gains  and  that  the  unit  cost 
decrease  in  nonvariable  costs  that  re¬ 
sults  from  an  increase  in  volume  of  out¬ 
put  be  taken  into  account.  However,  be¬ 
cause  construction  contractors  are  sub¬ 
ject  to  special  regulations  under  Subpart 
N  which  differ  substantially  from  the  ap¬ 
plicable  Phase  II  rules,  the  productivity 
offset  required  in  Phase  n  is  not  required 
of  construction  contractors  in  Phase  IV. 

Also  new  in  Subpart  E  is  a  special  pric¬ 
ing  rule  covering  lawful  price  increases 
late  in  Phase  H  (after  the  end  of  the 
Arm’s  base  cost  period),  price  increases 
under  Phase  Hi’s  general  price  standard, 
and  price  increases  lawfully  effected  dur¬ 
ing  the  1973  freeze.  Essentially,  this  spe¬ 
cial  rule  provides  that  these  price  in¬ 
creases  may  continue  to  be  charged  after 
August  12,  1973,  at  the  last  price  level 
charged  with  respect  to  the  item  con¬ 
cerned  on  or  before  that  date.  However, 
before  these  prices  may  be  raised  again, 
the  entire  amount  by  which  the  price 
charged  exceeds  the  base  price,  includ¬ 
ing  all  price-increase  increments  since 
the  firm’s  cost  base  period,  must  be  cost- 
justified  in  accordance  with  the  new 
dollar-for-dollar  rule. 

(5)  Another  special  pricing  rule  con¬ 
tained  in  Subpart  E  provides  that  firms 
which  are  subject  to  the  prenotification 
requirement  may  apply  the  prenotified 
percentage  price  increase  authorized 
under  Subpart  H  to  a  product  line  or 
service  line  on  a  weighted  average  basis. 
However,  where  the  prenotified  percent¬ 
age  price  increase  authorized  is  10  per¬ 
cent  or  less,  the  price  increase  on  any 
one  item  may  not  exceed  10  percent,  and 
where  the  prenotified  percentage  price 
increase  to  be  applied  is  more  than  10 
percent  the  price  increase  on  any  item 
may  not  exceed  the  prenotified  percent¬ 
age  price  increase  authorized. 

(6)  Subpart  E  also  contains  the  same 
profit  margin  limitation  which  was  ap¬ 
plied  in  Phase  n  to  firms  which  raised 
a  price  above  the  base  price.  The  profit 
margin  rule  has  been  restated,  however, 
to  more  clearly  express  its  purpose  and 
intent. 

Under  the  profit  margin  rule  as  now 
stated,  a  firm  may  not  exceed  its  base 
period  profit  margin  “for  the  fiscal  year 
in  which  a  price  above  the  base  price  is 
charged.’’  This  language  makes  clear  that 
the  profit  margin  test  is  a  fiscal  year 
test.  It  does  not  preclude  testing  profit 
margin  compliance  on  a  quarterly  basis, 
however.  As  in  Phase  II,  compliance  will 
be  tested  quarterly  in  Phase  IV  on  the 
basis  of  a  projection  for  the  full  fiscal 
year. 

The  profit  margin  rule  has  been  re¬ 
stated  to  eliminate  language  which 
limited  price  increases  to  those  which 
in  addition  to  being  otherwise  permis¬ 
sible,  did  not  “result  in”  a  profit  margin 
excess.  This  language  raised  the  question 
of  whether  there  was  a  requirement  to 
establish  a  causal  link  between  a  price 
Increase  above  base  price  and  an  ensu¬ 
ing  profit  margin  excess.  Some  firms  took 


the  position  early  in  Phase  H  that  a 
profit  margin  excess  actually  experienced 
was  not  a  direct  result  of  price  increases 
above  base  but  was  the  result  of  other 
factors.  Other  firms  interpreted  "result 
in”  to  loosely  mean  “end  in,”  with  the 
sense  not  of  any  direct  causality  but 
merely  of  outcome  or  conclusion.  The 
Cost  of  Living  Council  has  consistently 
adhered  to  the  position  (as  did  the  Price 
Commission)  that  the  charging  of  a  price 
in  excess  of  the  base  price  necessarily 
contributes  in  some  degree  to  any  profit 
margin  excess  experienced  in  the  same 
fiscal  year,  and  that  no  direct  causal  re¬ 
lationship  need  be  shown. 

To  avoid  any  misinterpretation  in 
Phase  IV,  the  Council  has  eliminated 
from  the  profit  margin  rule  all  words 
which  raise  a  question  of  causality.  The 
Council  has,  however,  retained  the  es¬ 
sential  sense  of  the  profit  margin  rule 
as  an  indirect  or  secondary  limitation  on 
price  increases  once  a  price  above  base  is 
charged.  The  profit  margin  rule  now 
simply  states  that  once  a  firm  has 
changed  a  price  in  excess  of  the  base 
price  it  may  not  exceed  its  base  period 
profit  margin  for  the  fiscal  year  in  which 
the  increased  price  is  charged.  Conform¬ 
ing  changes  have  been  made  in  the  new 
Part  150  wherever  the  profit  margin  rule 
is  applied. 

Under  the  alternative  general  price 
standard  of  Phase  HI  firms  were  per¬ 
mitted  to  raise  prices  by  a  weighted  an¬ 
nual  average  of  1.5  percent  or  less  with¬ 
out  limitation  as  to  profit  margin.  Firms 
which  increased  prices  pursuant  to  that 
alternative  general  price  standard  and 
which,  as  a  result,  exceed  their  base 
period  profit  margin  during  Phase  IV 
may  be  eligible  for  an  exception  to  ap¬ 
plication  of  the  profit  margin  rule. 

Subpart  E  contains  a  special  provision 
(?  150.92)  covering  prices  specified  in 
contracts  entered  into  during  the  1973 
freeze  with  respect  to  delivery  or  per¬ 
formance  occurring  during  Phase  IV.  A 
special  rule  is  needed  because  contracts 
calling  for  performance  or  delivery  after 
the  freeze  were  not  subject  to  the  price 
freeze  rules. 

The  new  §  150.92  provides  that  a  con¬ 
tract  entered  into  during  the  freeze,  with 
respect  to  any  delivery  or  performance 
occurring  after  August  12,  1973,  shall  be 
subject  to  the  pricing  rules  of  Phase  IV 
except  that  no  prenotification  shall  be 
required  with  respect  to  payment  which 
falls  due  before  September  12,  1973.  The 
effect  of  this  regulation  is  to  subject  the 
post-freeze  portion  of  the  contract  to 
all  of  the  pricing  rules  of  Phase  IV  ex¬ 
cept  prenotifleation  during  the  first 
month  of  Phase  IV.  The  regulation  does 
not  operate  to  bar  any  delivery  or  per¬ 
formance  scheduled  to  take  place  during 
the  first  month  of  Phase  TV  which  would 
have  been  deferred  by  operation  of  the 
prenotification  rule. 

Subpart  F — Base  Prices  and  Other 
Authorized  Prices 

Subpart  F  provides  the  rules  for  cal¬ 
culating  base  prices  and  other  authorized 
prices.  The  general  rule  is  that  the  base 
price  of  an  item  is  the  average  price  law¬ 


fully  charged  for  the  item  in  transactions 
with  the  class  of  purchaser  concerned 
during  the  base  price  period. 

The  average  price  is  determined  by 
dividing  the  net  sales  of  the  item  to  the 
class  of  purchaser  by  the  quantity  of 
the  item  sold  or  leased  to  the  class  of 
purchaser  during  the  base  price  period. 
The  base  period  is  the  last  fiscal  quarter 
which  ended  prior  to  January  11,  1973. 
If  no  transaction  occurred  during  that 
fiscal  quarter  with  respect  to  the  item 
and  class  of  purchaser  concerned,  the 
base  price  period  is  the  next  preceding 
fiscal  quarter  in  which  such  a  transac¬ 
tion  did  occur. 

Subpart  F  provides  that  temporary 
special  deals  and  allowances  may  not  be 
excluded  in  computing  the  base  price. 
Subpart  F  also  incorporates  the  Phase 
II  rule  modifying  the  class  of  purchaser 
concept  for  purposes  of  vending  machine 
sales. 

The  rules  for  determining  a  base  price 
with  respect  to  new  items,  and  for  de¬ 
termining  an  authorized  price  with  re¬ 
spect  to  custom  products  and  custom 
services  are  similar  to  those  provided  in 
Phase  n.  An  important  change  is  the 
inclusion  of  a  prenotification  require¬ 
ment  with  respect  to  the  sale  of  new 
items  by  a  firm  which  derives  more  than 
$10  million  annually  from  the  sale  or 
lease  of  new  items.  The  purpose  of  this 
new  rule  is  to  provide  a  better  check  on 
whether  an  item  fully  qualifies  to  be 
treated  as  a  new  item  and  whether  the 
calculation  of  the  base  price  of  the  new 
item  fully  conforms  to  the  Subpart  F 
rules. 

Subpart  G — Base  Cost  and  Current  Cost 

Subpart  G  establishes  the  basic  rules 
for  comparing  base  costs  with  current 
costs.  Details  of  actual  calculation  of  net 
allowable  cost  increases  are  provided  in 
the  instructions  which  accompany  forms 
issued  pursuant  to  Subpart  H. 

The  base  cost  period  for  an  item  is  the 
last  fiscal  quarter  which  ended  before 
January  11,  1973.  The  base  cost  of  direct 
materials  and  labor  is  the  rate  at  which 
those  costs  were  incurred  on  the  last  full 
day  of  business  in  the  base  cost  period. 
The  base  cost  rule  for  all  other  costs  is 
the  same  except  that  if  the  base  cost  can¬ 
not  reasonably  be  determined  by  refer¬ 
ence  to  the  rate  at  which  other  costs  were 
incurred  mi  the  last  full  day  of  business 
in  the  base  cost  period,  the  firm  may  use 
the  average  cost  incurred  throughout  the 
base  cost  period  with  repect  to  those 
costs. 

The  current  cost  period  is  the  current 
fiscal  quarter  for  which  a  quarterly  re¬ 
port  or  record  is  required  to  be  filed  pur¬ 
suant  to  Subpart  H.  However,  because 
prenotification  firms  must  cost-justify 
price  increases  whenever  they  wish  to 
increase  prices,  the  current  cost  period 
for  prenotifleation  firms  is  any  repre¬ 
sentative  period  prior  to  the  date  of  the 
prenotifleation  document  in  which  the 
normal,  recurring  costs  of  the  firm  were 
incurred. 

With  respect  to  costs  of  direct  mate¬ 
rials  and  labor,  the  current  cost  is  the 
rate  at  which  those  costs  were  incurred 
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on  the  last  day  of  the  current  cost  period. 
With  respect  to  all  other  costs,  the  rule  is 
the  same  except  that  if  current  costs  can¬ 
not  be  determined  by  application  of  that 
rule  the  firm  may  use  the  average  costs 
incurred  throughout  the  current  cost 
period  with  respect  to  those  costs. 

The  base  cost  period  for  new  items  is 
the  fiscal  quarter  in  which  the  new  item 
concerned  was  first  sold  or  leased  in  a 
transaction  with  the  class  of  customer 
concerned. 

Subpart  H — Prenotification  and 
Recordkeeping 

Subpart  H  imposes  prenotification  and 
recordkeeping  requirements  on  firms. 

PRENOTIFICATION 

Sections  150.151-150.156  set  forth  the 
prenotification  rules.  The  general  pre¬ 
notification  rule,  §  150.151(a),  requires 
that  a  price  category  I  firm  not  increase 
a  price  above  base  price  with  respect  to 
products  or  services  it  sells  as  a  manu¬ 
facturer  or  service  organization  until  the 
firm  has  filed  a  notice  of  the  proposed 
price  increase  with  the  Council  and  30 
days  have  elapsed  since  the  filing  of  the 
notice.  The  pricing  rules  require  that  a 
firm  decrease  prices  which  have  been 
increased  above  base  price  if  the  costs 
upon  which  the  increased  price  was  based 
later  decrease. 

The  prenotification  requirements  do 
not  apply  to  price  increases  for  exempt 
items,  price  increases  that  reflect  solely 
an  increase  in  excise  taxes  or  duties  on 
imports  and  certain  price  increases  by 
non-profit  organizations.  Prices  in  con¬ 
tracts  with  the  Federal  government  need 
not  be  prenotified.  Moreover,  a  firm  may 
continue  to  charge  a  price  lawfully 
charged  on  August  12,  1973,  without  pre¬ 
notifying  that  price  to  the  Council. 

The  notice  of  the  proposed  price  in¬ 
crease  must  be  filed  in  the  form  and 
manner  prescribed  by  the  Council,  and 
will  be  considered  to  be  filed  on  the  date 
when  it  is  accepted  by  the  Council.  The 
Council  will  notify  the  firm  in  writing 
of  the  date  of  acceptance.  The  30-day 
prenotification  period  begins  with  the 
date  when  the  notice  is  accepted. 

Section  150.154  provides  that  during 
the  30-day  prenotification  period,  the 
Council  may  issue  an  order  disapproving 
or  modifying  a  proposed  price  increase 
which  does  not  conform  to  the  rules  of 
this  part.  It  may  temporarily  suspend  the 
running  of  the  30 -day  prenotification  pe¬ 
riod  of  a  proposed  price  increase  if  it 
finds  additional  information  is  necessary, 
or  that  the  notice  was  improperly  filed. 
The  Council  may  defer  a  price  increase 
in  whole  or  in  part  if  it  finds  that  the 
price  increase  is  of  such  magnitude  and 
would  have  such  an  impact  upon  the 
economy  as  to  be  unreasonably  incon¬ 
sistent  with  the  goals  of  the  Economic 
Stabilization  Program. 

Any  firm  whose  proposed  price  in¬ 
crease  has  been  modified,  suspended,  dis¬ 
approved  or  deferred  by  an  order  of  the 
Council,  may  seek  reconsideration  of  the 
order  pursuant  to  the  provisions  of  Part 
105  of  this  title. 

If  the  Council  does  not  modify, 
suspend,  disapprove  or  defer  the  price  in¬ 


crease,  the  firm  may,  immediately  upon 
expiration  of  the  30-day  prenotification 
period,  implement  the  proposed  price  in¬ 
crease.  However,  if  after  implementation 
of  the  price  increase  the  Council  finds 
that  the  price  increase  is  inconsistent 
with  the  rules  of  this  part,  or  unreason¬ 
ably  inconsistent  with  the  goals  of  the 
Economic  Stabilization  Program,  it  may 
issue  an  order  modifying,  deferring, 
suspending  or  disapproving  the  price 
increase. 

A  firm  may  request  from  the  Council 
a  volatile  pricing  authorization  pursuant 
to  §  150.156.  Once  a  firm  receives  such  an 
authorization,  the  firm  no  longer  has  to 
prenotify  those  increases  in  the  price  for 
an  item  which  are  based  solely  upon  the 
increased  cost  of  raw  materials  or  par¬ 
tially  processed  materials  used  in  the 
item. 

It  also  provides  that  a  firm  which  was 
pricing  pursuant  to  a  volatile  pricing  au¬ 
thorization  of  the  Price  Commission  may 
price  pursuant  to  that  authorization 
until  it  applies  for  and  receives  author¬ 
ization  from  the  Council.  However,  a  firm 
may  not  continue  to  use  a  volatile  pricing 
authorization  of  the  Price  Commission 
after  September  12,  1973. 

Quarterly  and  Annual  Reports 

All  price  category  I  and  H  firms  must 
submit  quarterly  reports  to  the  Council 
containing  information  on  prices,  costs, 
and  profits  in  accordance  with  regula¬ 
tions  issued  by  the  Council.  The  report 
for  the  firm’s  fourth  fiscal  quarter  shall 
contain  information  for  the  entire  fiscal 
year. 

Price  category  m  firms  must  file  an 
annual  report  with  the  Council  with  in¬ 
formation  on  prices,  costs  and  profits. 

A  firm  which  fails  to  file  a  required  re¬ 
port  or  document  is  subject  to  the  provi¬ 
sions  of  §  150.164.  Specifically,  (1)  it  may 
not  implement  any  further  price  in¬ 
creases  until  it  has  complied  with  the  re¬ 
porting  requirements  and  has  obtained 
special  approval  of  the  Council,  (2)  ac¬ 
tion  is  suspended  on  any  exception  re¬ 
quest  filed  by  the  firm,  and,  (3)  the 
Council  may,  when  appropriate,  order 
the  firm  to  reduce  any  of  its  prices. 

Section  150.165  requires  each  firm  to 
keep  records  (for  four  years)  which  are 
sufficient  to  demonstrate  that  the  firm  is 
in  compliance  with  the  provisions  of  this 
part.  These  records  are  subject  to  inspec¬ 
tion  by  an  officer  or  employee  of  the  In¬ 
ternal  Revenue  Service  or  the  Council. 

Subpart  I — Accounting  and  Financial 
Reporting  Requirements 

Subpart  I  provides  information  on  ac¬ 
counting  and  financial  reporting  require¬ 
ments.  These  requirements  are  the  same 
as  those  found  in  the  Phase  n  regula¬ 
tions. 

When  an  acquisition  or  divestiture  oc¬ 
curs,  accounting  information  may  be  re¬ 
stated  only  in  accordance  with  generally 
accepted  accounting  principles  consist¬ 
ently  applied.  This  rule  requires  restate¬ 
ment  of  prior-year  financial  statements 
in  the  event  of  acquisition  or  divestiture 
accounted  for  on  a  pooling  of  interest 
basis.  Restatement  is  generally  not  ap¬ 
propriate  when  an  acquisition  or  divesti¬ 


ture  is  accounted  for  under  the  purchase 
method  of  accounting. 

Subpart  I  also  requires  firms  which  are 
subject  to  section  13  or  15(d)  of  the 
Securities  and  Exchange  Act  or  which 
prepare  audited  annual  financial  state¬ 
ments  to  include  with  each  report  filed 
with  the  Council  a  report  of  an  independ¬ 
ent  public  accountant. 

Subpart  J — Special  Rules 

Subpart  J  sets  forth  special  pricing 
rules  for  low  profit  firms,  for  firms  which 
sell  items  subject  to  seasonal  pricing  pat¬ 
terns,  and  for  certain  marketing  and  pur¬ 
chasing  cooperatives.  The  low  profit  rule 
for  wholesalers,  retailers,  and  manufac¬ 
turers  is  set  forth  in  §  150.201.  That  for 
service  organizations  is  set  forth  in 
§  150.202.  The  rules  differ  from  the 
Phase  II  rules  in  several  particulars. 
Every  firm  must  file  certain  financial 
data  with  the  Council  for  each  fiscal  year 
in  which  it  chooses  to  use  the  rule.  The 
firm  may  price  under  the  low  profit  rule 
starting  31  days  after  it  has  filed  this 
information  with  the  Council,  unless  the 
Council  during  this  time  suspends  or  dis¬ 
approves  of  the  firm’s  proposed  action,  or 
requests  additional  information.  The 
Council  may  disapprove  use  of  the  low 
profit  rule  by  a  manufacturer,  wholesaler, 
or  retailer  whose  profit  margin  is  at  or 
above  the  average  profit  margin  of  other 
firms  engaged  in  the  same  industry. 
Within  45  days  of  the  close  of  a  fiscal 
quarter  in  which  a  low  profit  firm  which 
has  priced  pursuant  to  the  low  profit  rule 
achieves  its  base  period  profit  margin,  as 
computed  pursuant  to  the  low  profit  rule, 
the  firm’s  use  of  the  low  profit  rule  is 
terminated,  except  as  to  the  profit  margin 
acquired  by  use  of  the  rule. 

The  seasonal  patterns  pricing  rule, 
which  allows  a  firm  to  adjust  prices  which 
normally  fluctuate  in  distinct  seasonal 
patterns  without  regard  to  allowable  cost 
increases,  is  adopted  substantially  from 
Part  140,  the  freeze  regulations.  The  spe¬ 
cial  price  rules  applicable  to  marketing 
cooperatives  and  market  risk  sharing 
plans  and  to  purchasing  cooperatives 
during  Phase  II  are  continued  in 
§§  150.203  and  150.204  respectively. 

Subpart  K — Retailers  and  Wholesalers 

The  purpose  of  Subpart  K  is  to  set 
forth  rules  applicable  to  all  firms  that 
engage  in  retail  or  wholesale  operations 
except  those  dealing  in  petroleum  prod¬ 
ucts.  Retail  and  wholesale  firms  will  be 
required  to  classify  the  items  they  sell 
by  categories.  Price  Category  I  and  II 
firms  would  be  required  to  submit  their 
merchandise  pricing  plan  (i.e.,  a  list  of 
categories  together  with  certain  infor¬ 
mation  concerning  the  Ann’s  pricing 
practices)  to  the  Cost  of  Living  Council. 
Small  firms  will  prepare  their  plan  and 
retain  it  at  their  main  office.  Once  a  firm 
submits,  or  in  the  case  of  a  firm  under 
$50  million  finishes  preparing  its  plan, 
the  firm  comes  out  from  under  the  cur¬ 
rent  price  freeze  and  is  subject  to  the 
rules  set  forth  in  5  150.304(b).  Under 
these  rules,  a  firm  will  be  subject  to  gross 
margin  tests  on  a  quarterly  and  annual 
basis  on  a  category-by-category  basis 
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and  to  a  firm-wide  annual  profit  margin 
test. 

Within  60  days  after  receiving  them, 
the  Cost  of  Living  Council  will  review 
the  merchandise  pricing  plans  submitted 
by  the  Price  Category  I  and  n  firms. 

The  Council  will  either  approve  the 
firm’s  pricing  scheme  or,  if  it  found  that 
a  firm’s  list  of  categories  or  supporting 
information  was  inadequate  or  that  they 
did  not  comply  with  the  requirements 
of  the  Subpart,  the  Council  will  so  notify 
the  firm  and  require  it  to  correct  defi¬ 
ciencies.  The  Council  would  retain  au¬ 
thority  to  order  price  rollbacks  of  in¬ 
creases  that  may  have  been  improperly 
instituted  by  the  firm. 

Once  its  plan  is  approved,  a  Price  Cate¬ 
gory  I  or  n  firm  will  be  routinely  moni¬ 
tored  by  the  Council  on  the  basis  of 
quarterly  reports  submitted  by  the  firm, 
supplemented  by  IRS  audits.  The  quar¬ 
terly  reports  will  show  the  firm’s  gross 
margins  for  each  of  its  merchandise 
categories  as  compared  to  the  gross  mar¬ 
gins  for  that  category  for  the  firm’s  base 
year  and  for  the  corresponding  fiscal 
quarter  during  the  base  year.  Each  cate¬ 
gory  gross  margin  will  have  to  be  no 
greater  than  the  higher  of  those  two 
base  gross  margins.  A  firm’s  report  for 
its  fourth  fiscal  quarter  will  also  serve 
as  its  annual  report  and  will  be  the  basis 
for  determining  its  compliance  with  the 
annual  gross  margin  and  profit  margin 
limitations  set  forth  in  §  150.304(b)  (2) 
and  (3). 

Smaller  firms  will  be  expected  to  mon¬ 
itor  themselves,  subject  to  audit  by  the 
Council  or  the  Internal  Revenue  Service. 
They  will  also  be  required  to  submit  an¬ 
nual  reports  similar  to  the  larger  firm’s 
quarterly  reports. 

Under  proposed  §  150.311,  any  firm  will 
be  allowed  once  during  its  fiscal  year 
to  carry  any  category  gross  margin  over¬ 
age  into  the  succeeding  quarter  for  pur¬ 
poses  of  offsetting  it.  To  the  extent  the 
firm  can  then  offset  the  overage,  it  would 
be  excused.  In  the  case  of  a  fourth  quar¬ 
ter  overage,  the  overage  would  be  excused 
if,  for  the  year,  the  gross  margin  for  the 
category  is  within  the  base  annual  gross 
margin  for  that  category. 

Subpart  L — Petroleum  and  Petroleum 
Products 

Coverage.  Subpart  L  sets  forth  the 
proposed  Phase  IV  petroleum  regulations 
which  apply  to  all  sales  and  purchases 
of  crude  petroleum  (Standard  Industrial 
Classification  Code  1311,  excluding  nat¬ 
ural  gas) ,  natural  gas  liquids  (Standard 
Industrial  Classification  Code  1321),  and 
refined  petroleum  products  (Standard 
Industrial  Classification  Code  2911),  and 
to  leases  of  gasoline  stations  by  manu¬ 
facturers  or  resellers  of  retail  gasoline 
to  gasoline  retailers.  The  Small  Business 
exemption  §  150.60  is  amended  to  provide 
that  no  firm  which  produces,  manufac¬ 
tures  or  sells  covered  products  will  qual¬ 
ify  for  the  Small  Business  exemption. 

Retail  Sales — Gasoline,  Heating  Oil 
and  Diesel  Fuel.  Any  person  who  sells 
gasoline,  No.  2  diesel  fuel  or  No.  2  heating 
oil  to  an  ultimate  consumer  may  not 
charge  a  price  above  the  ceiling  price  as 


set  forth  in  8  150.353.  The  ceiling  price 
is  computed  as  the  seller’s  actual  cost  of 
the  product  on  August  12,  1973  (the  pro¬ 
posed  effective  date  of  this  regulation) 
plus  the  actual  dollar-and-cent  markup 
applied  to  a  retail  sale  of  the  same  prod¬ 
uct  on  January  10,  1973.  In  cases  where 
the  seller  has  customary  price  differen¬ 
tials  at  a  single  location,  based  upon  such 
things  as  volume  or  cash  discounts,  there 
are  separate  ceiling  prices. 

Retailers  of  gasoline  and  diesel  fuel 
are  required  to  post  on  each  retail  pump, 
the  ceiling  price  and,  for  gasoline,  the 
octane  rating. 

The  Council,  with  the  cooperation  of 
the  Internal  Revenue  Service,  will  moni¬ 
tor  ceiling  prices  on  a  continual  basis, 
and  make  periodic  upward  adjustments 
in  the  ceiling  where  necessary  to  reflect 
higher  costs. 

Domestic  Crude  Petroleum.  Section 
150.354  places  a  ceiling  on  the  first  sale 
by  a  producer  of  domestic  crude  petro¬ 
leum  and  the  first  sale  by  a  royalty  owner 
of  domestic  crude  petroleum  accepted  as 
a  royalty  payment.  The  ceiling  price  is 
the  price  posted  on  May  15, 1973  for  each 
grade  of  petroleum  from  each  particular 
field.  Ceiling  prices  will  be  monitored  by 
the  Council  with  the  cooperation  of  the 
Internal  Revenue  Service  and  the  ceiling 
will  be  reviewed  quarterly  by  the  Council 
to  determine  whether  it  should  be 
adjusted. 

The  Council  recognizes  a  need  to  stim¬ 
ulate  increased  production  and  is  pro¬ 
posing  a  system  which  allows  increased 
production  (new  crude  petroleum)  from 
each  producing  property  and  an  equal 
amount  of  the  current  production  (old 
crude  petroleum)  to  be  sold  without  re¬ 
spect  to  the  ceiling  price  rule.  Adoption 
of  this  incentive  plan  creates  a  two-tier 
pricing  system  for  crude  oil,  which  re¬ 
quires  posting  of  two  sets  of  prices,  one 
for  “old  oil’’  and  one  for  “new  oil”.  Post¬ 
ings  for  “old  oil”  can  be  no  higher  than 
the  ceiling  price  and  postings  for  “new 
oil”  is  at  the  buyer’s  discretion. 

A  crude  oil  producer  is  required  to  pro¬ 
rate  among  all  his  “old  oil”  buyers  the 
amount  of  “old  oil”  freed  from  ceiling 
limitations  by  the  production  of  a  like 
amount  of  “new  oil”. 

During  the  period  for  public  comment 
on  these  prepared  regulations  the  Cost 
of  Living  Council  will  undertake  an  anal¬ 
ysis  and  obtain  statistical  information 
concerning  the  structure  and  level  of 
domestic  crude  oil  prices  on  May  15  and 
the  pattern  of  the  movement  of  those 
prices  from  that  date  until  the  date  of 
the  freeze  on  June  13, 1973. 

Resellers.  The  price  at  which  a  whole¬ 
saler  or  retailer  can  resell  a  product  he 
purchased  and  resells  without  substan¬ 
tial  change  in  form  is  determined  pur¬ 
suant  to  §  150.355.  The  price  is  computed 
as  the  reseller’s  variable  cost  of  the  prod¬ 
uct  plus  his  actual  markup  applied  to 
that  product  at  that  business  location  on 
January  10,  1973.  Resellers  can  import 
crude  oil  and/or  product  for  resale  and 
also  can  commingle  imported  product  or 
crude  oil  with  the  same  product  or  crude 
oil  purchased  domestically.  A  reseller  1s 
also  permitted  to  commingle  like  prod¬ 
uct  or  crude  oil  purchased  for  resale  from 


various  sources  (foreign  and  domestic)  at 
the  same  and  at  different  times.  The  re¬ 
sale  price  of  commingled  product  or 
crude  oil  is  the  weighted  average  cost  of 
the  components  plus  the  reseller’s  actual 
dollar-and-cent  markup.  A  manufacturer 
which  elects  to  act  in  a  reseller  capacity 
can:  (1)  Physically  commingle  imported 
or  domestic  product  purchased  for  re¬ 
sale  under  the  resellers  rule  with  product 
it  has  manufactured  domestically,  to  fa¬ 
cilitate  transportation  and  distribution 
of  the  purchased  product  to  be  resold 
under  the  resellers  rule;  and  (2)  physi¬ 
cally  commingle  imported  or  domestic 
crude  oil  purchased  for  resale  under  the 
resellers  rule  with  crude  oil  it  has  pro¬ 
duced  or  purchased  for  refining,  to  fa¬ 
cilitate  transportation  and  distribution 
of  the  purchased  crude  oil  to  be  resold 
under  the  resellers  rule.  This  rule  does 
not  apply  to  any  retail  sales  of  gasoline, 
heating  oil  or  diesel  fuel.  Resellers  re¬ 
main  subject  to  the  profit  margin  test. 

Manufacturers.  Pursuant  to  the  pro¬ 
visions  of  §  150.35,  a  manufacturer  can¬ 
not  charge  a  price  which  exceeds  its  May 
15,  1973  price  based  upon  customary 
price  differentials,  unless:  (1)  The  in¬ 
crease  reflected,  on  a  dollar-for-dollar 
basis,  increased  costs  since  May  15,  1973, 
of  imported  crude  petroleum  and  pe¬ 
troleum  products:  or  (2)  the  increase  re¬ 
flected,  on  a  dollar-for-dollar  basis,  the 
increased  cost  of  domestic  crude  pe¬ 
troleum  over  the  ceiling  price;  or  (3) 
the  increase  is  prenotified  to  the  Cost  of 
Living  Council.  A  manufacturer  which 
imports  product  and  commingles  it  with 
the  same  product  it  has  manufactured 
domestically  can  pass  on  any  increase  in 
cost  after  May  15,  1973,  that  imported 
product  on  a  dollar-for-dollar  basis  as  a 
price  increased  over  the  base  price  for 
that  product.  Equal  dollar  exchanges  of 
crude  for  crude  are  also  permitted.  Man¬ 
ufacturers  remain  subject  to  the  profit 
margin  test. 

Leases.  Section  150.357  provides  that  a 
gasoline  manufacturer  which  leases  real 
property  to  a  gasoline  retailer  for  use  in 
retailing  gasoline  cannot  increase  the 
rent  for  that  real  property  in  excess  of 
the  rent  charged  for  the  month  of  May 
1973.  In  addition,  the  lessor  cannot  in¬ 
crease  the  retailer’s  obligation  to  sell  pe¬ 
troleum  products  to  a  level  above  that 
which  prevailed  for  that  retailer  in  the 
month  of  May  1973,  or  impose  any  oper¬ 
ating  requirements  which  are  inconsist¬ 
ent  with  the  Economic  Stabilization  Pro¬ 
gram,  such  as  increase  the  retailer’s 
hours  of  operation. 

General  requirements.  Section  150.361 
requires  each  seller  of  crude,  petroleum 
products  and  natural  gas  liquids  to  main¬ 
tain  records  of  base  and  ceiling  prices 
and  make  the  information  available  for 
a  customer  upon  request.  Moreover,  each 
seller  has  to  certify  in  each  bill  of  sale 
of  such  products  that  the  price  is  no 
higher  than  authorized  under  Economic 
Stabilization  Program  rules. 

Producers.  The  reporting  and  record¬ 
keeping  requirements  are  set  forth  in 
§  150.362.  Each  producer  of  domestic 
crude  petroleum  which  derives  $50  mil¬ 
lion  or  more  in  annual  sales  or  revenues 
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from  sales  of  covered  products  is  re¬ 
quired  to  prepare  and  file  with  the  Cost 
of  Living  Council,  quarterly  reports  on 
prices,  costs,  profits,  and  production 
levels. 

Each  producer  which  sells  “new  crude 
petroleum”  without  respect  to  the  ceiling 
prices  must  report  base  period  produc¬ 
tion  levels  (for  the  year)  and  correspond¬ 
ing  ceiling  prices  on  an  initial  report  and 
report,  on  subsequent  monthly  reports, 
the  quantity  and  price  of  “new  crude 
petroleum”  and  “released  old  crude  pe¬ 
troleum”  sold  at  prices  above  ceiling 
prices. 

Manufacturers.  Each  manufacturer  of 
covered  products  and  each  retailer  or 
reseller  which  derives  $50  million  or  more 
in  annual  sales  or  revenues  from  the 
retailing  or  reselling  of  covered  products 
must  prepare  and  file  with  the  Cost  of 
Living  Council,  monthly  and  quarterly 
reports  on  price  movements,  costs  and 
other  related  information. 

Recordkeepers.  Each  retailer  or  re¬ 
seller  of  covered  products  which  derives 
less  than  $50  million  but  more  than  $1 
million  in  annual  sales  or  revenues  from 
the  retailing  or  reselling  of  those  prod¬ 
ucts  must  prepare  and  maintain  at  its 
principal  place  of  business,  monthly  and 
quarterly  reports  on  price  movements, 
costs  and  other  related  information. 

Subpart  M — Insurance 

The  purpose  of  Subpart  M  is  to  set 
forth  rules  applicable  to  rate  increases 
by  insurers.  In  general,  it  will  provide 
that  insurers  may  charge  a  price  for 
insurance,  in  excess  of  the  price  in  effect 
on  August  12,  1973,  only  in  accordance 
with  rate-making  practices,  rating  plans, 
or  formulas  developed  under  the  rules 
set  forth  in  proposed  §  150.403. 

Each  health  insurer  that  had  $50  mil¬ 
lion  or  more  of  earned  premiums  and 
each  property-liability  insurer  that  had 
$150  million  or  more  of  earned  premiums 
during  the  calendar  year  preceding  the 
effective  date  of  any  rate  increase  it  is 
proposing  is  designated  as  a  “prenoti- 
fier”  and  must  notify  the  Cost  of  Living 
Council  and  the  State  regulatory  agency 
at  least  30  days  before  any  proposed  in¬ 
crease  of  5  percent  or  greater  which  af¬ 
fects  $1  million  or  more  in  aggregate 
annualized  premiums  under  the  existing 
rate,  and  would  be  required  to  certify 
that  the  proposed  increase  conforms  to 
the  requirements  of  the  subpart.  Such  a 
proposed  increase  would  be  reviewed  by 
the  appropriate  State  regulatory  agency 
(acting  under  agreement  with  the  Cost 
of  Living  Council)  and  acted  upon, 
within  20  days,  by  certification  that  the 
increase  does  or  does  not  comply  with  the 
subpart.  The  certification  will  be  prima 
facie  evidence  of  that  compliance  or  non- 
compliance.  The  Cost  of  Living  Council 
could  delay  the  effective  date,  request 
further  information,  suspend  all  or  part 
of  the  increase,  or  limit,  refuse,  rescind, 
reduce,  or  modify  the  increase.  If  the 
Council  does  not  act  within  30  days  after 
the  date  of  the  filing,  the  increase  could 
go  into  effect  without  its  approval. 


Each  health  Insurer  with  $25  million 
or  more  earned  premiums  and  each  prop¬ 
erty-liability  insurer  with  $50  million  or 
more  earned  premiums  during  the  cal¬ 
endar  year  preceding  any  rate  increase 
proposed  by  it  will  be  required  to  file 
quarterly  reports  with  the  Cost  of  Living 
Council. 

The  Cost  of  Living  Council  would  des¬ 
ignate  the  United  States  Civil  Service 
Commission  as  the  certifying  agency  for 
contracts  under  the  Federal  Employees 
Health  Benefits  Law. 

Subpart  N — Construction 
[Issued  July  19, 1973,  88  FR  194681. 

Subpart  O — [Reserved  for  Providers 
of  Health  Services] 

Subpart  P — Mass  Transportation 
Systems 

The  purpose  of  Subpart  P  is  to  require 
public  benefit  corporations  charged  by 
law  or  contract  with  the  responsibility 
of  operating  a  mass  transportation  facil¬ 
ity  ( the  fares  of  which  are  not  otherwise 
regulated),  to  prenotify  according  to  the 
procedures  established  in  Subpart  H  for 
price  category  I  firms.  This  provision  re¬ 
flects  the  requirements  of  section  215  of 
the  Economic  Stabilization  Act  Amend¬ 
ments  of  1970,  as  added  by  the  Economic 
Stabilization  Act  Amendments  of  1971 
(Public  Law  92-210). 

Pay  amendment  to  Part  130.  A  new 
§  130.26  is  being  added  to  Part  130  in  Sub¬ 
part  B.  The  new  regulation  establishes  a 
procedure  pursuant  to  which  the  Coun¬ 
cil  may  require  that  a  proposed  or  sched¬ 
uled  pay  adjustment  shall  not  be  put  into 
effect  until  30  days  after  prenotification 
of  such  pay  adjustment  has  been  received 
by  the*  Council. 

Paragraph  (b)  provides  that  prenoti¬ 
fication  under  the  regulation  may  be  re¬ 
quired  under  certain  specified  conditions. 
Paragraph  (c)  provides  that  such  pre¬ 
notification  must  encompass  all  pay  ad¬ 
justments  for  the  applicable  control  year. 
Paragraph  (d)  establishes  a  requirement 
that  the  employer  serve  a  copy  of  such 
prenotification  on  the  collective  bargain¬ 
ing  agent,  if  any,  for  the  affected  em¬ 
ployee  unit.  Paragraph  (e)  establishes 
the  address  to  which  such  prenotification 
must  be  addressed. 

Paragraph  (f)  of  the  new  regulation 
provides  that  prenotification  submitted 
under  the  regulation  shall  be  made  using 
the  Form  PB-3,  which  was  originally  is¬ 
sued  by  the  Pay  Board  and  which  has 
been  retained  for  use  by  the  Council. 
In  addition,  paragraph  (f)  lists  certain 
supplemental  information  which  must 
also  be  submitted.  This  supplemental  in¬ 
formation  will  be  used  by  the  Council  to 
better  understand  and  evaluate  wage, 
salary  and  benefit  adjustments  as  re¬ 
ported  on  the  Form  PB-3. 

A  new  paragraph  (d)  is  being  added 
to  §  130.34  to  exempt,  from  the  scope  of 
the  rules  respecting  wage  stabilization, 
pay  adjustments  affecting  employees  of 
establishments  in  the  lumber  industry, 
as  defined  by  reference  to  Standard  In¬ 
dustrial  Classification  (SIC)  Codes.  This 
action  is  taken  in  order  to  be  consistent 
with  action  the  Council  proposes  to  take 


in  Subpart  D  of  Part  150,  respecting  price 
adjustments  in  the  lumber  industry. 

In  consideration  of  the  foregoing  it  is 
proposed  to  amend  Title  6,  Code  of  Fed¬ 
eral  Regulations  as  set  forth  below. 

(Economic  Stabilization  Act  of  1970,  as 
amended,  Pub.  L.  92-210,  85  Stat.  743;  Pub.  L. 
93-28,  87  Stat.  27;  E.O.  11723,  38  FR  15765; 
Cost  of  Living  Council  Order  No.  30,  38  FR 
16267) 

Issued  in  Washington,  D.C.,  on  July 
19,  1973. 

William  N.  Walker, 

Acting  Deputy  Director, 

Cost  of  Living  Council. 

1.  Amend  Part  150  by  adding  Subparts 
A  through  N  and  P  to  read  as  follows : 


PART  150— COST  OF  LIVING  COUNCIL 
PHASE  IV  REGULATIONS 

Subpart  A — General 

Sec. 

150.1 

Scope. 

151.2 

Procedures  and  remedies  applicable 
to  certain  Phase  n  and  Phase  III 
matters. 

Subpart  B — Definitions 

150.21 

Definitions. 

Subpart  C — Classifications 

150.31 

Price  Category  I  Firms. 

150.32 

Price  Category  II  Firms. 

150.33 

Price  Category  in  Firms. 

Subpart  D — Exemptions — Items  Not  Included  in 
Coverage 


150.51 

General. 

150.52 

Agricultural  products,  seafood 

products,  and  raw  sugar  price 
adjustments. 

150.53 

Real  estate  and  Insurance  pre¬ 
miums. 

150.54 

Certain  price  adjustments. 

150.55 

Miscellaneous. 

150.56 

Public  utilities. 

150.60 

Small  businesses:  exemption  of 
firms  with  60  or  fewer  employees. 

Subpart  E — General  Price  Rules 

150.71 

General  rules. 

150.76 

Price  rules  for  manufacturing  and 
service  activities. 

150.92 

Contracts  entered  into  before  Au¬ 
gust  13,  1973. 

150.96 

Productivity  gains. 

Subpart  F — Base  Prices  and  Other  Authorized 
Prices 

150.101  Scope. 

150.102  Sales  and  leases  of  products  and 

services. 

150.103  Sales  and  leases  of  new  property  and 

new  services. 

150.104  Custom  products  and  custom 

services. 

Subpart  G — Base  Cost  and  Current  Cost 

150.131  Scope. 

150.132  General  rule. 

150.133  Base  cost. 

150.134  Current  cost. 

150.135  Special  rules  for  new  items. 

Subpart  H — Prenotification  and  Reporting 

Sec. 

150.151  Prenotification. 

150.152  Manner  of  prenotlflcatlon. 

150.153  Measure  of  the  prenotiflcatoin 

period. 

150.154  Council  action. 

150.155  Implementation  of  price  Increases. 

150.156  Volatility. 

150.157  Previous  volatility  authorizations. 

1 50. 1 6 1  Quarterly  reports. 

150.162  Annual  reports. 

150.163  Additional  reports  and  Information. 
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Sec. 

150.164  Effect  of  failure  to  file  or  maintain 

reports  or  other  documents  re¬ 
quired  by  or  under  certain  aec- 
•  tions  of  this  part. 

150.165  Records. 

Subpart  I — Accounting  and  Financial  Reporting 
Requirements 

150.171  Accounting  for  business  combina¬ 

tions. 

150.172  Procedures  required  with  respect  to 

certain  financial  Information. 

Subpart  J — Special  Rules 

150.201  Low  profit  firms:  manufacturers, 

wholesalers,  and  retailers. 

150.202  Low  profit  firms:  certain  service 

organizations. 

150.203  Seasonal  patterns. 

150.204  Marketing  cooperatives  and  market 

risk-sharing  transactions. 

150.205  Purchasing  cooperatives. 

150.206  Stabilization  of  particular  Indus¬ 

tries  and  sectors. 

Subpart  K — Retailers  and  Wholesalers 

150.301  Purpose  and  scope. 

150.302  Effective  date  of  applicability  to 

food  retailers  and  wholesalers. 

150.303  Definitions. 

150.304  General  pricing  rules. 

150.305  Establishment  of  merchandise  cate¬ 

gories. 

150.306  Merchandise  pricing  plans;  retailers 

and  wholesalers  with  annual 
revenues  of  $50  million  or  more. 

150.307  Incomplete  and  nonconforming 

plans. 

150.308  Approved  plans. 

150.309  Merchandise  pricing  plans;  retailers 

and  wholesalers  with  annual 
revenues  of  less  than  $50  million. 

150.310  Reporting. 

150.311  Repurification  of  a  quarterly  viola¬ 

tion. 

Appendix  A  Merchandise  Categories  Appli¬ 
cable  to  Retailers  and  Wholesalers 

Subpart  L — Petroleum  and  Petroleum 
Products 

150.351  Purpose  and  scope. 

150.352  Definitions. 

150.353  Celling  price  rule:  Retail  sales. 

150.354  Ceiling  price  rule:  Crude  petroleum. 

150.355  Price  rule:  Resellers. 

150.356  Price  rule:  Manufacturers. 

150.357  Price  rule:  Leases. 

150.358  Celling  price  determination. 

150.359  Base  price  determination. 

150.360  Base  price — new  product. 

150.361  Price  Information  and  certification. 

150.362  Reports  and  recordkeeping. 

Subpart  M — Insurance 

150.401  Applicability. 

150.402  Definitions. 

150.403  Criteria. 

150.404  Change  in  rate  making  formula. 

150.405  Prenotlflcation. 

150.406  Certification  by  state  regulatory 

agency. 

150.407  Self-certification. 

150.408  Cost  of  living  council  actions. 

150.409  Rates  for  replacement  or  revised  in¬ 

surance  coverages. 

150.410  Insurance  rates  subject  to  state 

laws. 

150.411  Investigation  and  review  of  rates. 

150.412  Reporting. 

150.413  Federal  Employees  Health  Benefits 

Law. 

150.414  Data  requirements. 

150.415  Monitoring  by  health  insurers. 

Subpart  N — Construction 
Subpart  O — Health  Reserved 
Subpart  P — Mass  Transportation  Systems 

150.551  Purpose  and  scope. 

150.552  Definition. 

150.553  General  rule. 

FEDERAL 
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Subpart  A — General 
§  150.1  Scope. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  and  In  $  150.2,  this 
part  supersedes  Parts  130  and  140  of  this 
chapter. 

(b)  Part  130  of  this  chapter  remains 
effective  with  respect  to  wages  and  sala¬ 
ries,  with  respect  to  sales  of  food  subject 
to  Subpart  F  of  that  part,  with  respect  to 
sales  of  meat  subject  to  Subpart  M  of 
that  part,  and  with  respect  to  providers 
of  health  services  subject  to  Subpart  G 
of  that  part.  Part  140  of  this  chapter 
remains  effective  with  respect  to  sales  of 
food. 

(c)  Reports  due  under  prior  rules. — 
Any  report  required  to  be  filed  with  the 
Council  under  the  provisions  of  Part  130 
of  this  chapter  or  any  rule,  order  or  reg¬ 
ulation  of  the  Council  in  effect  on  Au¬ 
gust  12,  1973,  for  any  reporting  period 
which  ended  on  or  before  that  date  and 
which  was  not  filed  by  that  date,  shall  be 
filed  with  the  Council  in  the  form  and 
within  the  time  in  which  it  would  have 
been  filed  pursuant  to  the  provisions  of 
Part  130  of  this  chapter. 

(d)  Price  renegotiation  provisions  in 
contracts,  which  depend  for  their  opera¬ 
tion  upon  the  modification  or  termina¬ 
tion  of  the  Economic  Stabilization  Pro¬ 
gram,  were  previously  declared  to  be 
inoperative  as  unreasonably  inconsistent 
with  the  goals  of  the  Economic  Stabili¬ 
zation  Program.  Such  renegotiation  pro¬ 
visions  continue  to  be  inoperative  on  the 
same  ground.  This  part  shall  not 
operate  to  permit: 

( 1 )  A  retroactive  increase  in  prices  for 
goods  or  services  sold  or  leased  while 
those  prices  were  subject  to  past  or  pres¬ 
ent  provisions  of  this  title,  or 

(2)  A  prospective  increase  in  prices 
under  the  terms  of  a  contract  subject  to 
a  decision  and  order  issued  at  any  time 
pursuant  to  this  title,  except  to  the  ex¬ 
tent  consistent  with  such  decision  and 
order. 

(e)  This  part  does  not  apply  to  eco¬ 
nomic  transactions  which  are  not  prices 
within  the  meaning  of  the  Act.  Examples 
of  transactions  not  within  the  meaning 
of  the  Act  are: 

(1)  State  or  local  income,  sales  and 
real  estate  taxes; 

(2)  Workmen’s  compensation  pay¬ 
ments; 

(3)  Welfare  payments; 

(4)  Child  support  payments;  and 

(5)  Alimony  payments. 

(f)  The  Council  may  permit  any  ex¬ 
ceptions,  exemptions  or  reclassifications 
that  it  considers  appropriate  with  respect 
to  the  requirements  prescribed  in  this 
part.  Requests  for  exceptions  or  exemp¬ 
tions  from  the  requirements  of  this  part 
shall  be  submitted  in  accordance  with 
the  provisions  of  Part  105  of  this  chapter. 

(g)  This  part  applies  to: 

(1)  Economic  units  and  transactions 
in  the  several  States  and  the  District 
of  Columbia;  and 

(2)  Sales  of  goods  and  services  by 
firms  in  the  several  States  and  the  Dis¬ 
trict  of  Columbia  to  firms  in  the  Com¬ 
monwealth  of  Puerto  Rico. 


§  150.2  Procedures  and  remedies  appli¬ 
cable  to  certain  Phase  II  and  Phase 
III  matters. 

(a)  Paragraphs  (a)  and  (b)  of  §  130.7 
of  this  chapter  remain  effective  with  re¬ 
spect  to  Phase  II  matters. 

(b)  The  procedures  and  remedies  spe¬ 
cified  in  Subparts  E  through  H  of  Part 
140  of  this  chapter  remain  in  effect  with 
respect  to  all  matters  which  were  subject 
to  that  part  before  August  13,  1973. 

Subpart  B — Definitions 
§  150.21  Definitions. 

“Act”  means  the  Economic  Stabiliza¬ 
tion  Act  of  1970,  as  amended. 

“Allowable  cost”  means  any  cost 
direct  or  indirect,  unless  disallowed  by 
the  Cost  of  Living  Council. 

“Annual  sales  or  revenues”  means  the 
total  gross  receipts  of  a  firm  during  its 
most  recently  completed  fiscal  year,  from 
whatever  source  derived,  except  that  it 
does  not  include  gross  receipts  of  or  from 
a  foreign  branch  or  division  of  such  a 
firm,  or  the  gross  receipts  of  or  from  a 
wholly  or  partially  owned  foreign  entity 
such  as  a  corporation,  partnership,  joint 
venture,  association,  trust,  or  subsidiary, 
if  the  gross  receipts  of  such  foreign  en¬ 
tity,  branch,  or  division  are  derived  pri¬ 
marily  from  transactions  with  other  for¬ 
eign  firms.  A  foreign  entity,  branch,  or 
division  is  one  located  outside  the  sev¬ 
eral  States  and  the  District  of  Columbia. 
However,  gross  receipts  of  domestic  enti¬ 
ties  from  U.S.  export  sales  and  from  sales 
to  firms  in  the  Commonwealth  of  Puerto 
Rico  are  included  in  the  determination 
of  annual  sales  or  revenue. 

“Base  period”  means  any  two,  at  the 
option  of  the  person  concerned,  of  the 
following  fiscal  years:  That  person’s  last 
three  fiscal  years  ending  before  August 
15,  1971;  and  any  fiscal  year,  completed 
on  or  after  that  date  except:  A  fiscal 
year  for  which  compliance  is  being  meas¬ 
ured,  and  a  fiscal  year  in  w’hich  the  firm 
exceeded  its  base  period  profit  margin. 
In  determining  a  base  period  for  the  pur¬ 
pose  of  computing  a  profit  margin  during 
a  base  period,  a  weighted  average  of  its 
profits  during  the  two  years  chosen  shall 
be  used. 

“Base  cost”  means  the  base  cost  as  de¬ 
termined  pursuant  to  Subpart  G  of  this 
part. 

“Base  cost  period”  means  the  base  cost 
period  as  determined  pursuant  to  Sub¬ 
part  G  of  this  part. 

“Base  price”  means  the  base  price  as 
determined  pursuant  to  Subpart  F  of 
this  part. 

“Base  price  period”  means  the  base  pe¬ 
riod  as  determined  pursuant  to  Subpart 
F  of  this  part. 

“Class  of  purchasers”  means  pur¬ 
chasers  or  lessees  to  whom  a  person  has 
charged  a  comparable  price  for  com¬ 
parable  property  or  service  during  the 
base  price  period  pursuant  to  customary 
price  differentials  between  those  pur¬ 
chasers  or  lessees  and  other  purchasers 
or  lessees. 

“Controlled  group”  means  a  controlled 
group  of  corporations,  as  defined  in  sec¬ 
tion  1563(a)  of  Title  26,  United  States 
Code. 

“Council”  means  the  Chairman  of  the 
Cost  of  Living  Council  established  by 
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Executive  Order  11615  (3  CFR  1971 
Comp.,  p.  199)  and  continued  under  the 
provisions  of  Executive  Order  11695,  or 
his  delegate. 

“Current  cost"  means  the  current  cost 
as  determined  pursuant  to  Subpart  G  of 
this  part. 

“Current  cost  period"  means  the  cur¬ 
rent  cost  period  determined  pursuant  to 
Subpart  G  of  this  part. 

“Customary  price  differential”  in¬ 
cludes  a  price  distinction  based  on  a  dis¬ 
count.  allowance,  add-on,  premium,  and 
an  extra  based  on  a  difference  in  volume, 
grade,  quality,  or  location  or  type  of  pur¬ 
chaser,  or  a  term  or  condition  of  sale 
or  delivery. 

“Firm”  means  any  individual,  com¬ 
pany.  corporation,  association,  estate, 
partnership,  trust,  joint- venture,  or  sole 
proprietorship  or  any  other  entity  how¬ 
ever  organized  including  charitable,  edu¬ 
cational,  or  other  eleemosynary  institu¬ 
tions,  and  the  Federal  government  in¬ 
cluding  Federal  agencies,  departments, 
corporations  and  other  instrumentalities, 
and  State  and  local  governments.  For 
purposes  of  this  definition,  a  firm  in¬ 
cludes  any  entity  listed  in  the  preceding 
sentence  that  is  part  of  or  is  directly  or 
indirectly  controlled  by  the  firm.  A  per¬ 
son  will  be  deemed  to  control  any  firm 
which  is  controlled  directly  or  indirectly 
by  such  person,  his  spouse,  children, 
grandchildren,  or  parents.  An  entity 
directly  or  indirectly  controlled  by  any 
other  entity  listed  in  the  first  sentence 
of  this  definition  is  not  a  firm.  Whenever 
the  Council  considers  it  appropriate,  it 
may  treat  as  a  firm  any,  part,  or  all  of 
the  entities  which  comprise  the  firm. 

“Fiscal  quarter"  means  the  fiscal  quar¬ 
ter  of  the  firm  to  whom  a  regulation 
containing  the  term  applies. 

“Fiscal  year”  means  the  fiscal  year  of 
the  firm  to  which  a  regulation  contain¬ 
ing  the  term  applies.  It  is  a  consecutive 
12-month  period  constituting  a  taxable 
year. 

“Item”  means  a  product  or  service  unit 
offered  for  sale  to  a  class  of  purchaser. 

“Lease"  means  a  contract  whereby  a 
person  having  a  legal  estate  in  any  per¬ 
sonal  property  conveys  a  part  of  his  in¬ 
terest  to  another  person  in  consideration 
of  rent  or  other  compensation,  but  does 
not  include  a  license. 

“Manufacturer"  means  that  part  of  a 
firm  engaged  in  the  trade  or  business  of 
making,  fabricating,  or  assembling  a 
product  or  commodity  by  manual  labor 
or  machinery  for  sale  and  also  includes 
the  mining  of  natural  deposits,  the  pro¬ 
duction  or  refining  of  oil  from  wells,  and 
the  refining  of  ores. 

“Mass  transportation  system”  means 
a  public  benefit  corporation,  with  annual 
sales  or  revenues  in  excess  of  $10  million, 
which  is  charged  by  law  or  contract  with 
the  responsibility  of  operating  a  mass 
transportation  facility  or  facilities 
which : 

(a)  Serves  a  Standard  Metropolitan 
Statistical  Area  (SMSA) ;  and 

(b)  Constitutes  the  sole  or  a  principal 
means  of  public  transportation  for  that 
area. 

A  facility  or  facilities  includes  a  rapid 
rail  transit,  subway,  elevated,  bus  system 


but  does  not  include  school  buses  or 
other  conveyances  used  primarily  for 
sight-seeing  or  chartered  for  private  use. 

“Nonprofit  organization”  or  one  which 
is  “not  operated  for  profit”  is  a  firm 
which  is  defined  as  a  nonprofit  organiza¬ 
tion  in  section  501(c)  and  is  exempt 
under  section  501(a)  of  the  Internal 
Revenue  Code  of  1954,  amended. 

“Pooling  of  interests”  means  a  com¬ 
bination  of  two  or  more  corporations 
which  meets  the  conditions  set  forth  in 
Opinion  No.  16  of  the  Accounting  Prin¬ 
ciples  Board  of  the  American  Institute  of 
Certified  Public  Accountants  (effective 
date  October  31,  1970) ,  666  Fifth  Avenue, 
New  York,  N.Y.  10019. 

“Prenotification”  means  notice  sub¬ 
mitted  to  the  Cost  of  Living  Council  pur¬ 
suant  to  the  provisions  of  Subpart  H  of 
this  part. 

“Price”  means  any  compensation  for 
the  sale  or  lease  of  any  property  or 
services,  and  includes  rent,  commissions, 
dues,  fees,  margins,  rates,  charges,  tar¬ 
iffs,  fares,  or  premiums,  regardless  of 
form. 

“Price  increase"  means  an  increase  in 
the  unit  price  of  a  product  or  service  or 
a  decrease  in  the  quality  of  substantially 
the  same  product  or  service. 

“Product”  means  an  item  of  personal 
property  offered  for  sale  to  another  per¬ 
son. 

“Product  line”  means  an  aggregation 
of  products  of  the  same  manufacturer  or 
different  manufacturers,  substantially 
similar  as  to  intended  function,  usage, 
and  structure,  which  are  offered  for  sale 
simultaneously,  or  within  the  same  com¬ 
mercial  season  by  a  firm. 

“Profit  margin”  means  the  ratio  that 
operating  income  (net  sales  less  cost  of 
sales  and  less  normal  and  generally  re¬ 
curring  costs  of  business  operations,  de¬ 
termined  before  non-operating  items,  ex¬ 
traordinary  items,  and  income  taxes) 
bears  to  net  sales  as  reported  on  the 
firm's  financial  statement  prepared  in 
accordance  with  generally  accepted  ac¬ 
counting  principles  consistently  applied. 

“Public  utility”  means  a  firm  that  reg¬ 
ularly  furnishes  the  public  or  a  recog¬ 
nized  segment  of  the  public  with  a  com¬ 
modity  or  service  which  is  of  public  con¬ 
sequence  and  need  whether  or  not  that 
firm  is  under  the  jurisdiction  of  a  regula¬ 
tory  agency,  including  gas.  electric,  tele¬ 
phone,  telegraph,  public  transportation 
by  vehicle  or  pipeline,  water,  and  sewage 
disposal  services. 

“Real  estate  with  improvements” 
means  land  upon  which  there  is  a  struc¬ 
ture,  dwelling,  or  other  building.  It  does 
not  mean  land  on  which  roads,  water, 
sewer,  or  drainage  facilities  have  been 
constructed. 

“Regulatory  agency”  means  any  com¬ 
mission,  board,  or  other  legal  body  exist¬ 
ing  under  law  which  has  jurisdiction  to 
regulate  prices  and  services  offered  by  a 
public  utility. 

“Rent”  means  any  price  for  the  use  of 
personal  property  of  any  description,  in¬ 
cluding  any  charge  no  matter  how  iden¬ 
tified  in  a  lease  or  other  agreement,  for 
the  use  of  any  property  or  for  any  service 
in  connection  with  the  use  of  leased 
property. 


“Retailer”  means  that  part  of  a  firm 
engaged  in  the  trade  or  business  of  pur¬ 
chasing  property  and,  without  substan¬ 
tially  changing  the  form  of  that  prop¬ 
erty,  reselling  it  to  ultimate  consumers. 

“Retail  firm”  means  a  firm  whose  an¬ 
nual  sales  or  revenues  are  primarily  from 
the  sale  of  goods  to  ultimate  consumers. 

“Sale”  includes  exchange,  transfer,  or 
other  disposition  in  return  for  valuable 
consideration. 

“Security”  means  any  note,  stock, 
treasury  stock,  bond,  debenture,  evidence 
of  indebtedness,  certificate  of  interest  or 
participation  in  any  profit-sharing  agree¬ 
ment,  collateral-trust  certificate,  preor¬ 
ganization  certificate  or  subscription, 
transferable  share,  investment  contract, 
voting-trust  certificate,  certificate  of  de¬ 
posit  for  a  security,  fractional  undivided 
interest  in  oil,  gas,  or  other  mineral 
rights  or  any  financial  or  net  leases  as 
defined  in  section  163(d)(4)(a)  of  the 
Internal  Revenue  Code  of  1954,  amended, 
or,  in  general,  any  interest  or  instrument 
commonly  known  as  a  “security”,  or  any 
certificate  of  interest  or  participation  in 
temporary  or  interim  certificate  for,  re¬ 
ceipt  for,  guarantee  of,  or  warrant  or 
right  to  subscribe  to  or  purchase,  any  of 
the  foregoing. 

“Service”  includes  any  service  per¬ 
formed  by  a  firm  for  a  person,  other  than 
in  an  employment  relationship,  and  also 
includes  professional  services  of  any  kind 
and  services  performed  by  membership 
organizations  for  which  dues  are  charged, 
and  the  leasing  or  licensing  of  property 
to  another  person. 

“Service  line”  means  an  aggregation 
of  service,  of  the  same  service  organiza¬ 
tion  or  different  service  organization, 
substantially  similar  as  to  intended 
function,  usage,  application,  and  result, 
which  are  offered  for  sale  simultaneously, 
or  within  the  same  commercial  season, 
by  a  firm. 

“Service  organization”  means  that  part 
of  a  firm  engaged  in  the  trade  or  busi¬ 
ness  of  selling  or  making  available  serv¬ 
ices,  including  professional  service  or¬ 
ganizations,  nonprofit  organizations, 
governments,  and  government  agencies 
or  instrumentalities  which  carry  on  those 
activities. 

“Spin-off”  means  the  distribution  of 
the  controlling  stock  in  a  corporation,  by 
another  corporation  which  owned  such 
stock  immediately  before  that  distribu¬ 
tion,  to  th«  shareholders  of  the  distribut¬ 
ing  corporation  without  the  surrender  by 
those  shareholders  of  stock  or  securities 
in  the  distributor. 

“Split-off”  means  the  distribution  of 
the  controlling  stock  in  a  corporation,  by 
another  corporation  which  owned  such 
stock  immediately  before  that  distribu¬ 
tion,  to  the  shareholders  of  the  distribut¬ 
ing  corporation  with  the  surrender  by 
those  shareholders  of  stock  or  securities 
in  the  distributor. 

“State  and  local  governments”  means 
the  several  States  and  the  District  of 
Columbia,  a  municipality  or  other  politi¬ 
cal  subdivision,  authority,  commission, 
board,  district,  public  corporation  or 
other  agency  or  instrumentality  of  the 
several  States  and  the  District  of  Co¬ 
lumbia  and  any  board,  commission, 
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agency,  or  other  Instrumentality  of  a 
local  government. 

“Transaction”  means  an  arms-length 
sale  or  lease  between  unrelated  persons 
and  is  considered  to  occur  at  the  time 
and  place  a  binding  contract  is  entered 
into  between  the  parties. 

“United  States”  means  the  several 
States  and  the  District  of  Columbia. 

“Unrelated  person”  means  a  person 
other  than  a  person  described  in  section 
267(b)  of  Title  26,  United  States  Code. 

“Wholesaler”  means  that  part  of  a 
firm  engaged  in  the  trade  or  business 
of  purchasing  property  and,  without  sub¬ 
stantially  changing  the  form  of  that 
property,  reselling  it  to  retailers  for  re¬ 
sale  or  to  industrial,  commercial,  institu¬ 
tional,  or  professional  business  users. 

Subpart  C — Classifications 

§  150.31  Price  Category  I  firms. 

(a)  A  price  category  I  firm  1s  a  firm 
with  annual  sales  or  revenues  of  $100 
million  or  more. 

§  150.32  Price  category  II  firms. 

(a)  A  price  category  n  firm  is  a  firm 
with  annual  sales  or  revenues  of  at  least 
$50  million  but  less  than  $100  million. 

§  150.33  Price  Category  III  firms. 

(a)  A  price  category  in  firm  is  a  firm 
with  annual  sales  or  revenue  of  less  than 
$50  million. 

Subpart  D — Exemptions 

§  150.51  General. 

(a)  Price  adjustments  with  regard  to 
the  items  and  sales  described  in  §§  150.52 
through  150.56  are  exempt  from  the  price 
adjustment  requirements  prescribed  in 
this  part.  However,  revenues  received 
from  the  sale  of  exempt  items  or  from 
exempt  sales  are  included  in  a  firm’s 
annual  sales  or  revenues,  as  defined  in 
§  150.21,  for  all  purposes  including  de¬ 
terminations  of  price  category  classifica¬ 
tion  and  profit  margins. 

(b)  Small  business  firms  which  meet 
the  qualifications  prescribed  in  §  150.60 
are  exempt  from  and  not  included  in  the 
coverage  of  this  part. 

§  150.52  Agricultural  products,  seafood 
products,  and  raw  sugar  price  adjust¬ 
ments. 

(a)  General.  Subject  to  paragraph  (b) 
of  this  section,  the  sale  of  agricultural 
products  which  retain  their  original 
physical  form  and  have  not  been  proc¬ 
essed  is  exempt.  Processed  agricultural 
products  are  products  which  have  been 
canned,  frozen,  slaughtered,  milled,  or 
otherwise  changed  In  their  physical 
form.  Packaging  is  not  considered  a  proc¬ 
essing  activity.  Examples: 

Exempt  Nonexempt 

Live  cattle,  calves.  Carcasses  and  meat 

hogs,  sheep,  and  cuts. 

lambs. 

Live  poultry _ _ 

Sheared  or  pulled  Wool  products. 

wool. 

Processed  and  blended 
boneybutter  product. 

Mohair _ _ _ _ _ _ _ _ 


Exempt  Nonexempt 

Hay :  Bulk,  pellet-  Dehydrated  alfalfa  meal 
ed,  cubed,  or  or  alfalfa  meal  pel- 
baled.  lets. 

Wheat _  Flour. 

Sugar  beets  and  Refined  sugar, 
sugar  cane. 

Maple  sap - 

All  seeds  for  plant-  Seeds  processed  for 
ing.  other  uses. 

Raw  coffee  bean.  Roasted  coffee  bean. 

Canned  and  frozen  veg¬ 
etables. 

DiU  pickles. 

Packaged  slaw. 

Popped  popcorn. 

Feed  grains  including: 


Mixed  feed. 

Com _  Cracked  corn. 

Sorghum _ J - 

Barley _  Rolled  barley. 

Oats _  Rolled  oats. 

Raw  milk _  Pasteurized  milk  and 


processed  products, 
such  as  butter, 
cheese,  ice  cream. 
Frozen,  dried,  or  liquid 


eggs. 

Soybean  _  Soybean  meal  and  oil. 

Leaf  tobacco _  Cigarettes  and  cigars. 


Exempt 

Baled  ootton,  cot¬ 
ton  seed,  ootton 
lint. 


Unmilled  rice. 


Fresh  hops _ 

Stumpage  or  trees 
cut  from  the 

stump. 


Garden  plants 


Nonexempt 

Cotton  yarn,  cottonseed 
oU,  cottonseed  meal. 

Frozen  french  fries,  de¬ 
hydrated  potatoes. 

Milled  rice. 

Roasted,  salted,  or  oth¬ 
erwise  processed  nuts. 

Canned  or  freeze  dried 
mushrooms. 


Canned  fruit  or  Juices. 
Glazed  citrus  peel. 
Canned  grapes,  wine. 
Applesauce. 

Canned  prunes  and 
prune  Juice. 

Canned  olives. 

Floral  wreaths. 


Milled  lumber. 


(b)  Exempt  first  sales.  (1)  Only  the 
first  sale  by  the  producer  or  grower  of 
those  agricultural  products  which  are  of 
a  type  sold  for  ultimate  consumption  in 
their  original  physical  form  is  exempt. 
Examples  of  these  products  are: 


Shell  eggs,  packaged  or  loose. 

Raw  honeycomb  honey. 

Fresh  potatoes,  packaged  or  not. 

All  raw  nuts— shelled  and  unshelled. 
Fresh  mushrooms. 

Fresh  mint. 

Dried  beans,  peas,  and  lentils. 
Unpopix'd  popcorn. 


All  fresh  vegetables  and  mellons 
Including: 

Tomatoes. 

Lettuce. 

Sweet  corn. 

Onions. 

Grean  beans. 

Cantaloupe. 

Cucumbers. 

Cabbage. 

Carrots. 

Watermelons. 

Green  peas. 

Asparagus. 

Pepper. 

Broccoli. 

Cauliflower. 

Spinach. 

Green  lima  beans, 
lloneydews. 

Escarole. 

Garlic. 

Artichokes. 

Eggplant. 

Brussels  sprouts. 

Beets. 


All  fresh  or  naturally  dried  fruits, 
packaged  or  not,  including: 
Fresh  oranges. 

Grapes  and  raisins. 

Apples. 

Peaches. 

Strawberries. 

Grapefruit. 

Pears. 

Lemons. 

Plums  and  prunes. 

Cherries. 

Cranberries. 

Avocados. 

Blueberries. 

Apricots. 

Tangerines. 

Olives,  uncured. 

Nectarines. 

Raspberries. 

Blackberries. 

Figs. 

Tangelos. 

Limes. 

Dates. 

Papayas. 

Bananas. 

Pomegranates. 

Currants. 

Persimmons. 

Cut  flowers. 


(2)  The  first  sale  by  (i)  a  producer 
of  broilers  or  turkeys  or  (ii)  a  producer 
or  fisherman  of  raw  seafood  products  in¬ 
cluding  those  which  have  been  shelled, 
shucked,  iced,  skinned,  scaled,  eviscer¬ 
ated,  or  decapitated  is  exempt. 

(3)  The  first  sale  of  the  following 
items  are  exempt: 

(i)  Mint  oil, 

(ii)  Maple  syrup  or  sugar, 

(iii)  Dehydrated  fruits. 

(c)  Raw  sugar  prices.  Raw  sugar  price 
adjustments  which  are  controlled  under 
the  Sugar  Act  of  1948,  as  amended,  are 
exempt. 

§  150.53  Real  estate  and  insurance 
premiums. 

(a)  Real  estate. — (1)  Sales.  The  sales 
price  of  the  following  sales  of  real  estate 
are  exempt. 

(i)  Unimproved  real  estate. 

(ii)  Real  estate  with  improvements 
completed  prior  to  August  15,  1971. 

(iii)  Real  estate  with  Improvements 
completed  on  or  after  August  15,  1971, 
if— 

(A)  The  sales  price  is  determined  af¬ 
ter  the  completion  of  construction;  or 


(B)  The  sales  price  is  determined  be¬ 
fore  the  completion  of  construction  and 
the  wage  rates  estimated  by  the  builder 
at  the  time  the  price  is  determined  are 
not  subsequently  reduced  by  any  action 
under  the  Economic  Stabilization  Pro¬ 
gram. 

(2)  Rentals.  All  rent  charge  for  the 
rental  of  real  property,  except  for  rent 
charged  by  a  gasoline  manufacturer  for 
the  rental  of  a  retail  gasoline  station  to 
a  retailer  of  gasoline,  are  exempt. 

(b)  Insurance  premiums.  (1)  Premi¬ 
ums  charged  for  the  following  lines 
of  insurance  purchased  or  renewed  after 
November  13,  1971,  are  exempt. 

(i)  Reinsurance  of  all  kinds. 

(ii)  Ocean  marine  insurance. 

(iii)  Inland  marine  insurance  on  a  bid 
basis  applicable  to  facilities  of  transpor¬ 
tation  and  communication. 

(iv)  Life  insurance,  annuities,  and  en¬ 
dowments  (Including  individual  and 
group  contracts  of:  Ordinary  and  term 
life  insurance,  fixed  and  variable  annui¬ 
ties,  and  endowments  of  all  kinds) ;  but 
excluding  credit  life  insurance  of  any 
kind. 
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(v)  Individually  negotiated  and  rated 
insurance  contracts  written  in  excess  of 
a  self-insured  retention  of  at  least 
$100,000. 

(2)  Premiums  charged  for  the  follow¬ 
ing  sublines  of  aviation  insurance  pur¬ 
chased  or  renewed  after  September  1, 
1972.  are  exempt: 

(1)  Hull  insurance. 

(ii>  Liability  insurance  for  bodily  in¬ 
jury  (excluding  passenger  hazard) 
caused  by  an  aircraft. 

(iii)  Liability  insurance  for  property 
damage  caused  by  an  aircraft. 

§  150.34  Certain  price  ad justnients. 

(a)  Federal  and  State  and  local  gov¬ 
ernments.  (1)  Prices  charged  for  any 
work,  service,  publication,  report,  docu¬ 
ment.  benefit,  privilege,  authority,  use, 
franchise,  license,  permit,  certificate, 
registration,  or  similar  thing  of  value  or 
utility,  (other  than  postal  rates)  per¬ 
formed,  furnished,  provided,  granted, 
prepared,  issued,  or  transferred  by  any 
Federal  department,  agency,  or  other  in¬ 
strumentality  including  any  wholly 
owned  Government  corporations  as  de¬ 
fined  in  the  Government  Corporation 
Control  Act  of  1945,  as  amended,  but  not 
including  the  U.S.  Postal  Service  are 
exempt. 

(2)  Prices  and  fees  charged  by  State 
and  local  governments  for  any  work, 
service,  publication,  report,  document, 
benefit,  privilege,  authority,  use,  fran¬ 
chise,  license,  permit,  certificate,  regis¬ 
tration,  facilities,  materials,  or  similar 
thing  of  value  or  utility,  performed,  fur¬ 
nished,  provided,  granted,  prepared,  is¬ 
sued.  or  transferred  including  tuition  and 
other  charges  for  schools,  colleges,  and 
universities  owned  or  operated  by  a  State 
and  local  government,  are  exempt,  ex¬ 
cept,  however,  that  fees  or  charges  for 
health  services  (but  not  health  service 
fees  levied  on  all  students  as  a  condi¬ 
tion  of  enrollment  are  not  exempt  under 
the  provisions  of  this  section. 

(b)  Tuition  fees  of  private  nonprofit 
educational  organizations.  Tuition  fees 
and  other  charges  by  private  schools, 
colleges,  and  universities  not  operated 
for  profit,  are  exempt,  except  that:  (1) 
Fees  and  charges  resulting  in  income 
which  is  subject  to  tax  under  Part  m 
of  Subchapter  F  of  the  Internal  Revenue 
Code  of  1954,  as  amended,  as  unrelated 
business  taxable  income  and  (2)  medical 
fees  and  charges,  other  than  a  health 
service  fee  levied  on  all  students  as  a 
condition  of  enrollment,  are  not  exempt 
under  the  provisions  of  this  section. 

(c)  Custom  products  and  services.  (1) 
The  prices  charged  for  the  following 
products  when  custom  made  to  individ¬ 
ual  order  are  exempt: 

(1)  Leather  goods. 

<ii)  Wigs  and  toupees. 

(iii)  Fur  apparel. 

(iv)  Jewelry. 

(2)  The  prices  charged  for  the  follow¬ 
ing  custom  services  when  provided  to 
individual  order  are  exempt: 

(i)  Tailoring  of  clothing. 

(ii)  Framing  of  pictures  and  mirrors. 

(iii)  Taxidermy. 


(d)  Exports ,  imports,  ocean  shipping 
rates,  and  foreign  air  transportation.  (1) 
The  prices  charged  for  export  sales  in¬ 
cluding  the  sale  of  products  to  a  do¬ 
mestic  purchaser  who  certifies  that  the 
product  is  for  export  are  exempt. 

(2)  The  prices  charged  for  imports, 
but  only  the  first  sale  into  U.S.  commerce 
are  exempt. 

(3)  The  rates  charged  for  interna¬ 
tional  ocean  shipping  are  exempt. 

(4)  All  rates,  fares,  and  charges  for 
foreign  air  transportation  (as  defined 
by  the  Federal  Aviation  Act,  49  U.S.C. 
1301  (21))  which  are  set  forth  in  tariffs 
filed  with  the  Civil  Aeronautics  Board 
or  which  are  established  or  approved  by 
the  Civil  Aeronautics  Board  are  exempt. 

(e)  Damaged  and  used  products.  The 
prices  charged  for  damaged  and  used 
products  other  than  products  which  have 
been  rebuilt,  repackaged,  baled,  reas¬ 
sembled,  or  otherwise  processed  are 
exempt. 

(f)  Government  property.  (1)  The 
prices  charged  for  abandoned  or  con¬ 
fiscated  property  sold  by  any  Federal 
agency  or  State  and  local  government 
pursuant  to  authorization  of  a  court  are 
exempt. 

(2)  Prices  charged  for  property  sold 
by  the  United  States,  including  lease - 
sales  are  exempt. 

(g)  Transactions  in  gold.  Prices 
charged  for  transactions  in  gold  on  the 
domestic  market  under  license  from  the 
Secretary  of  the  Treasury  pursuant  to 
the  Gold  Reserve  Act  of  1934  as  amended, 
and  regulations  issued  pursuant  thereto 
are  exempt. 

(h)  Securities  and  financial  instru¬ 
ments.  (1)  Securities  as  defined  in 
§  150.21  are  exempt. 

(2)  Commercial  paper  is  exempt. 

(3)  Commodity  futures  sold  on  an  or¬ 
ganized  commodities  exchange  but  not 
including  the  commodity  (unless  other¬ 
wise  exempt)  are  exempt. 

(i)  Brokerage  fees.  Brokerage  fees, 
charged  for  the  purchase  or  sale  of 
securities  or  commodity  futures. 

(j)  Fees  and  charges  imposed  by  In¬ 
dian  Tribal  Councils.  Prices  charged  for 
any  work,  service,  publication,  report, 
document,  benefit,  privilege,  authority, 
use,  franchise,  license,  permit,  certificate, 
registration,  commodity,  or  similar  thing 
of  value  or  utility,  performed,  furnished, 
sold,  leased,  provided,  granted,  prepared, 
issued,  or  transferred  by  any  Indian 
Tribal  Council  which  is  formally  recog¬ 
nized  by  a  State  or  the  Federal  Govern¬ 
ment  are  exempt  whether  or  not  all  or 
part  of  a  particular  transaction  takes 
place  on  or  off  Indian  Tribal  lands. 

(k)  U.S.  tanker  rates.  Rates  for  the 
transportation  by  tank  vessels  in  the 
coastwise  trade  are  exempt. 

(l)  Retail  firms,  including  restaurants. 
Price  adjustments  of  retail  firms,  in¬ 
cluding  restaurants,  with  annual  sales 
or  revenues  of  less  than  $100,000. 

(m)  Silver.  Prices  charged  for  (1) 
commercial  grade  silver  in  refining 
shapes,  (2)  silver  content  in  ores  and 
dore,  (3)  silver  coins,  and  (4)  other  forms 
of  silver  sold  for  manufacturing  or  pro¬ 
fessional  uses  are  exempt. 


(n)  Long-term  coal  contracts.  Prices 
charged  for  coal  under  contracts  entered 
into  after  August  11, 1973,  to  provide  coal 
over  a  period  of  at  least  eight  years  to 
a  public  utility  which  is  under  the  juris¬ 
diction  of  a  regulatory  agency  are 
exempt. 

(o)  Lumber.  Prices  charged  for  lum¬ 
ber  or  wood  products  described  in  the 
Standard  Industrial  Classification  Man¬ 
ual,  1972  edition,  under  Industry  Code 
2411,  2421,  2426,  2429,  2435,  2436,  2439  or 
2492,  are  exempt. 

§  150.55  Miscellaneous. 

(a)  Royalties  and  other  payments 
from  the  sale  of  copyrights,  manuscripts, 
and  like  materials  prepared  for  publica¬ 
tion  are  exempt. 

(b)  Dues  paid  to  a  nonprofit  organiza¬ 
tion  are  exempt. 

(c)  The  prices  charged  for  the  follow¬ 
ing  items  are  exempt: 

( 1 )  Antiques  and  art  objects  including 
paintings,  etchings  and  sculptures. 

(2)  Collectors  coins  and  stamps. 

( 3 )  Rocks  and  stone  specimens  includ¬ 
ing  precious  stones  and  mountings  into 
which  precious  stones  are  set. 

(4)  Handicraft  objects. 

(d)  Price  adjustments  made  by  pro¬ 
ducers  or  distributors  of  motion  pictures 
and  television  productions  for  motion 
pictures  and  television  productions  are 
exempt. 

§  150.56  Public  utilities. 

Rate  increases  for  commodities  or 
services  provided  by  a  public  utility  are 
exempt. 

§  150.60  Small  Businesses:  exemption 
of  firms  with  60  or  fewer  employees. 

(a)  Applicability  to  firms  existing  on 
or  before  March  31,  1973. 

(1)  General.  Subject  to  the  provisions 
of  paragraphs  (a)  (2)  and  (3)  of  this 
section,  any  firm,  existing  on  or  before 
March  31,  1973,  including  a  local  gov¬ 
ernment,  with  an  average  of  60  or  fewer 
employees  (determined  as  provided  in 
paragraph  (a)  (3)  of  this  section)  is  ex¬ 
empt  from  and  not  included  in  the  cov¬ 
erage  of  this  Part. 

(2)  Exemption  not  applicable.  The  ex¬ 
emption  provided  for  in  paragraph 
(a)  (1)  of  this  section  shall  not  be  appli¬ 
cable  to: 

(i)  A  firm  which  in  its  fiscal  year  end¬ 
ing  prior  to  August  12,  1973,  had  annual 
sales  or  revenues  of  $50  million  or  more; 

(ii)  A  firm  which  on  August  12,  1973. 
was  an  institutional  or  noninstitutional 
provider  of  health  services  (as  defined  in 
Subpart  K  of  this  part) ; 

(iii)  A  firm  which  on  August  12,  1973, 
was  engaged  in  construction  operations 
as  defined  in  Subpart  N  of  this  part; 

(iv)  A  firm,  if  the  pay  adjustments 
immediately  preceding  the  August  12, 
1973,  applicable  to  or  affecting  50  percent 
or  more  of  its  employees,  were  set  by  a 
master  employment  or  other  employment 
contract  which  was  negotiated  on  a  joint 
or  association  basis  or  on  an  industry, 
area,  group,  or  other  similar  basis  and 
which  covered  more  than  60  employees; 
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(v)  A  firm  which  is  engaged  in  the 
business  of  selling  “covered  products”  as 
defined  in  Subpart  L  of  this  part. 

(3)  Determination  of  average  number 
of  employees.  The  average  number  of 
employees  for  firms  in  existence  on  or 
before  March  31,  1973,  shall  be  computed 
by  dividing  the  sum  of  the  number  of 
employees  employed  in  the  pay  periods 
which  included  September  30,  and  De¬ 
cember  31,  1972,  and  March  31,  and  June 
30,  1973,  by  the  number  of  such  pay  pe¬ 
riods  for  which  any  such  firm  was  in 
existence. 

(b)  Applicability  to  firms  coming  into 
existence  on  or  after  April  1,  1973. — (1) 
General.  Subject  to  the  provisions  of 
paragraphs  (b)  (2)  and  (3)  of  this  sec¬ 
tion,  price  adjustments  of  any  firm  com¬ 
ing  into  existence  on  or  after  April  1, 
1973,  including  a  local  government,  with 
an  average  of  60  or  fewer  employees  (de¬ 
termined  as  provided  in  paragraph 
(b)  (3)  of  this  section)  are  exempt  from 
and  not  included  in  the  coverage  of  this 
title. 

(2)  Exemption  not  applicable.  The  ex¬ 
emption  provided  for  in  paragraph 
(b)(1)  of  this  section  shall  not  be  ap¬ 
plicable  to: 

(i)  A  firm  which  at  any  time  during 
Its  first  four  calendar  quarters  after 
June  30,  1973,  had  annual  sales  or  rev¬ 
enues  of  $50  million  or  more; 

(ii)  A  firm  which  at  any  time  during 
Its  first  four  calendar  quarters  after 
June  30,  1973,  was  an  institutional  or 
noninstitutional  provider  of  health  serv¬ 
ices  (as  defined  in  Subpart  K  of  this  part; 

(iii)  A  firm  which  at  any  time  during 
its  first  four  calendar  quarters  after 
June  30,  1973,  was  engaged  in  construc¬ 
tion  operations  as  defined  in  Subpart  N 
of  this  part ; 

(iv)  A  firm,  if  the  pay  adjustments  at 
any  time  during  its  first  four  calendar 
quarters  after  June  30,  1973,  applicable 
to  or  affecting  50  percent  or  more  of  its 
employees,  were  set  by  a  master  em¬ 
ployment  or  other  employment  contract 
which  was  negotiated  on  a  joint  or  as¬ 
sociation  basis  or  on  an  industry,  area, 
group  or  other  similar  basis  and  which 
covered  more  than  60  employees; 

(v)  A  firm  which  is  deemed  to  have  an 
average  of  more  than  60  employees  in 
any  calendar  quarter  in  its  first  four  cal¬ 
endar  quarters,  including  its  fourth  cal¬ 
endar  quarter,  after  June  30, 1973; 

(vi)  A  firm  which  is  engaged  in  the 
business  of  selling  “covered  products"  as 
defined  in  Subpart  L  of  this  part. 

(3)  Determination  of  average  number 
of  employees.  The  average  number  of 
employees  for  firms  coming  into  exist¬ 
ence  on  or  after  April  1,  1973,  shall  be 
computed  as  follows: 

(i)  For  its  first  calendar  quarter  after 
June  30,  1973,  the  average  number  of 
employees  shall  be  deemed  to  bs  60  or 
fewer  until  such  time  as  the  number  of 
employees  in  that  first  calendar  quarter 
after  June  30,  1973,  exceeds  60; 

(ii)  If  the  firm  was  deemed  to  have 
an  average  of  60  or  fewer  employees  in 
the  pay  period  which  included  the  last 
day  of  its  first  calendar  quarter  after 
June  30,  1973,  it  shall  be  deemed  to  have 


60  or  fewer  employees  during  its  second 
calendar  quarter  after  June  30,  1973; 

(iii)  A  firm  shall  compute  its  average 
number  of  employees  for  its  third  cal¬ 
endar  quarter  after  June  30,  1973,  by 
dividing  by  two  the  sum  of  the  number 
of  employees  employed  in  the  pay  period 
which  included  the  last  day  of  its  first 
two  calendar  quarters  after  June  30, 
1973; 

(iv)  A  firm  shall  compute  its  average 
number  of  employees  for  its  fourth  cal¬ 
endar  quarter  after  June  30,  1973,  by 
dividing  by  three  the  sum  of  the  number 
of  employees  employed  in  the  pay  period 
which  included  the  last  day  of  its  first 
three  calendar  quarters  after  June  30, 
1973;  and 

(v)  If  the  firm’s  average  number  of 
employees  was  deemed  to  be  60  or  fewer 
for  its  first  four  calendar  quarters  after 
June  30,  1973,  its  average  number  of 
employees  shall  be  permanently  estab¬ 
lished  for  the  purpose  of  this  paragraph 
by  dividing  by  four  the  sum  of  the  num¬ 
ber  of  employees  employed  in  the  pay 
period  which  included  the  last  day  of 
its  first  four  calendar  year  quarters  after 
June  30, 1973. 

(c)  Definitions.  As  used  in  this 
section — 

(1)  “Employee”  means  any  person  re¬ 
siding  in  and  employed  in  the  several 
States  or  the  District  of  Columbia  for 
whom  an  employer  is  required  to  pay 
taxes  imposed  pursuant  to  the  Federal 
Insurance  Contributions  Act,  1939,  as 
amended,  26  USC  3101  (FICA),  and  any 
person  otherwise  excluded  from  FICA 
coverage,  who  (i)  performs  services  for 
any  firm  as  an  agent-driver,  or  commis¬ 
sion-driver  engaged  in  the  distribution 
of  milk  for  his  principals;  or  (ii)  is  de¬ 
fined  as  an  “employee”  in  26  USC 
3121(d). 

(2)  “Local  government”  includes  any 
town,  village,  city,  or  similar  entity 
which  was  incorporated  by  authority  of 
the  State  and  which  has  and  exercises 
local  legislative  powers,  and  any  county, 
town,  township,  or  similar  entity  which 
is  a  subdivision  of  the  State  or  county 
and  which  possesses  and  exercises  some 
powers  of  local  self-government;  any 
school  district  which  is  an  independent 
governmental  unit  and  any  special  dis¬ 
trict  classified  as  an  independent  gov¬ 
ernmental  unit  created  for  the  sole 
purpose  of  performing  one  or  more 
municipal  functions.  An  “independent 
governmental  unit”  is  one  which  meets 
the  criteria  for  classifying  governmental 
units  used  by  the  Department  of  Com¬ 
merce,  U.S.  Bureau  of  the  Census,  in  the 
1967  Census  of  Governments,  “Govern¬ 
mental  Organizations,”  beginning  at 
p.  13. 

Subpart  E — General  Price  Rules 
§  150.71  General  rules. 

(a)  Except  as  otherwise  provided  in 
this  Part,  no  firm  (including  an  individ¬ 
ual)  may  charge  a  price  with  respect  to 
any  sale  or  lease  of  an  item  after  Au¬ 
gust  12,  1973,  which  exceeds  the  base 
price  (or  other  price  authorized  under 
this  Part)  for  that  item. 


(b)  No  firm  (including  an  individual) 
may  knowingly  pay  a  price  with  respect 
to  any  sale  or  lease  of  an  item  which  ex¬ 
ceeds  the  base  price  (or  other  price  au¬ 
thorized  under  this  part)  for  that  item. 
However,  this  paragraph  (b)  does  not 
apply  to  the  sale  or  lease  of  an  item  to 
any  firm  (including  an  individual)  under 
circumstances  of  economic  or  other  coer¬ 
cion  in  which  the  buyer  or  lessee,  because 
of  his  need  for  that  property  or  service, 
had  no  reasonable  alternative  but  to  pay 
the  illegal  price,  and  he  reports  the  sale 
or  lease  to  the  Internal  Revenue  Service 
for  investigation  promptly. 

(c)  No  firm  (including  an  individual) 
may  take  retaliatory  action  against  any 
other  firm  (including  an  individual)  that 
files  or  manifests  an  intent  to  file  a  com¬ 
plaint  of  alleged  violation  of,  or  that 
otherwise  exercises  any  rights  conferred 
by,  the  Economic  Stabilization  Act  of 
1970,  as  amended,  any  provision  of  this 
part,  or  any  order  issued  under  this  part. 
For  the  purposes  of  this  paragraph,  “re¬ 
taliatory  action”  includes  any  refusal  to 
continue  to  sell  or  lease,  any  reduction 
in  quality,  any  reduction  in  quantity  of 
services  or  products  customarily  avail¬ 
able  for  sale  or  lease,  any  violation  of 
privacy,  any  form  of  harassment,  or  any 
inducement  of  others  to  retaliate. 

§  150.76  Price  rules  for  manufacturing 
and  service  activities. 

(a)  Price  increases.  A  firm  engaged  in 
manufacturing  or  service  activities,  or 
both,  may  charge  a  price  in  excess  of  the 
base  price  of  an  item  only  to  recover  on 
a  dollar-for-dollar  basis  those  net  in¬ 
creases  in  allowable  costs  that  it  incurred 
with  respect  to  that  item  since  the  end  of 
the  base  cost  period  and  which  it  con¬ 
tinues  to  incur,  subject  to  paragraphs 
(b)  through  (f)  of  this  section.  A  firm 
engaged  in  manufacturing  or  service  ac¬ 
tivities,  or  both,  which  is  also  engaged 
in  wholesaling  or  retailing,  or  both,  is 
subject  to  the  requirements  of  Subpart  K 
of  this  part  with  respect  to  its  wholesal¬ 
ing  and  retailing  operations. 

(b)  Price  reductions.  A  price  in  excess 
of  the  base  price  of  an  item  may  con¬ 
tinue  to  be  charged  only  as  long  as  the 
net  increases  in  allowable  costs  which 
support  the  price  in  excess  of  the  base 
price  continue  to  be  incurred.  Price  re¬ 
ductions  shall  be  made  whenever  and  to 
the  extent  that  a  price  charged  in  ex¬ 
cess  of  the  base  price  is  no  longer  sup¬ 
ported  by  those  net  increases  in  allow¬ 
able  costs. 

(c)  Offset  for  productivity  gains.  In¬ 
creases  in  labor  costs  shall  be  reduced 
to  reflect  productivity  gains  in  accord¬ 
ance  with  §  150.96. 

(d)  Special  rule  for  certain  Phase  II 
and  Phase  III  price  increases.  Notwith¬ 
standing  paragraphs  (a)  and  (b)  of  this 
section,  any  price  above  the  base  price 
which  was  charged — 

(1)  after  the  end  of  the  base  cost 
period  of  the  firm  concerned  and  before 
January  11,  1973  in  compliance  with  ap¬ 
plicable  Phase  II  Economic  Stabilization 
Regulations;  or 

(2)  after  January  10,  1973,  and  before 
June  13,  1973,  in  compliance  with  the 
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general  price  standard  set  forth  in 
§  130.13  of  this  chapter;  or 

(3)  after  June  12,  1973,  and  before 
August  13,  1973,  in  compliance  with  Part 
140  of  the  Economic  Stabilization  Regu¬ 
lations — 

may  continue  to  be  charged  after  August 
12.  1973,  at  the  last  price  level  charged 
with  respect  to  the  item  concerned  on  or 
before  August  12,  1973.  However,  that 
price  may  be  increased  after  August  12, 
1973,  only  if  the  full  extent  of  the  price 
charged  above  base  price,  including  all 
incremental  price  increases  charged  after 
the  base  cost  period  of  the  firm  con¬ 
cerned,  is  cost- justified  in  accordance 
with  paragraph  (a'  of  this  section  and 
all  other  requirements  of  that  paragraph 
are  met. 

<e>  Price  increases  pursuant  to  preno¬ 
tification.  (1)  Price  category  I  firms 
which  are  subject  to  the  prenotification 
requirements  of  Subpart  H  of  this  part 
must  comply  with  those  requirements 
before  increasing  prices  pursuant  to  this 
subpart. 

(2)  Subject  to  paragraphs  (e)  (3)  and 
of  this  section,  a  firm  which  is  au¬ 
thorized  to  charge  a  prenotified  percent¬ 
age  price  increase  pursuant  to  Subpart 
H  of  this  part  shall  apply  that  percent¬ 
age  price  increase  to  a  product  line  or 
service  fine  on  a  weighted  average  basis 
•  in  accordance  with  instructions  which 
accompany  forms  issued  pursuant  to 
Subpart  H  of  this  part)  so  that  the 
weighted  average  of  all  price  adjust¬ 
ments  in  that  line  does  not  exceed  the 
prenotified  percentage  price  increase. 

(3)  In  the  case  of  a  prenotified  per¬ 
centage  price  increase  authorized  under 
Subpart  H  of  this  part  which  is  not  more 
than  10  percent,  the  price  charged  for 
any  one  item  in  that  line  may  not  exceed 
110  percent  of  the  base  price  of  that 
item. 

<4)  In  the  case  of  a  prenotified  per¬ 
centage  price  increase  authorized  under 
Subpart  H  of  this  part  which  is  more 
than  10  percent,  the  percentage  price 
increase  above  the  base  price  which  may 
be  charged  for  any  one  item  may  not 
exceed  the  prenotified  percentage  price 
increase  authorized  under  Subpart  H  of 
this  part. 

<f )  Profit  margin  limitation.  A  firm 
engaged  in  manufacturing  or  service 
activities,  or  both,  which  charges  a  price 
in  excess  of  the  base  price  may  not,  for 
the  fiscal  year  in  which  a  price  in  excess 
of  the  base  price  is  charged,  exceed  its 
base  period  profit  margin. 

§  130.92  Contracts  entered  into  before 
August  13,  1973. 

The  price  specified  in  a  contract  for 
the  sale  of  an  item  entered  Into  after 
9:00  p.m.,  e.s.t„  June  12,  1973,  and  be¬ 
fore  August  13,  1973,  with  respect  to  any 
delivery  or  performance  occurring  after 
August  12,  1973,  shall  be  subject  to  this 
part  except  that  no  prenotification  shall 
be  required  with  respect  to  payments 
which  fall  due  before  September  12, 1973. 

§  1 30.96  Productivity  Gains. 

<a)  Calculation  of  productivity  gains 
by  manufacturers — (1)  General.  For  the 
purposes  of  determining  whether  a  price 


may  be  increased  by  any  manufacturer 
under  any  provision  of  this  part,  pro¬ 
ductivity  gains  shall  be  calculated  on 
the  basis  of  the  average  percentage  gain 
in  the  applicable  industrial  category,  as 
set  forth  in  the  table  in  Appendix  A  to 
this  part.  To  the  extent  provided  in 
the  table  in  Appendix  A,  productivity 
gains  shall  be  taken  into  account  in  the 
calculation  of  all  price  increases  during 
any  fiscal  year  of  a  manufacturer  but 
only  until  the  full  productivity  offset, 
derived  from  Appendix  A  and  calculated 
under  paragraph  (a)  (2)  of  this  section, 
has  been  used  within  that  fiscal  year. 

(2)  Calculation,  (i)  For  the  purposes 
of  determining  the  extent  to  which  a 
price  increase  is  justified,  each  manu¬ 
facturer  shall  calculate  the  sum  of  all 
of  its  actual  labor  costs  (of  the  type 
required  to  be  included  as  costs  in  re¬ 
porting  and  prenotification  forms  is¬ 
sued  pursuant  to  Subpart  H  of  this  part, 
whether  or  not  such  forms  are  required 
to  be  filed)  as  a  percentage  of  sales,  and 
shall  multiply  that  percentage  by  the 
average  annual  rate  of  productivity  gain 
for  the  applicable  industrial  category, 
as  set  forth  in  the  table  in  Appendix  A 
to  this  part.  The  result  is  the  productivity 
gain,  stated  as  a  percentage,  by  which 
the  total  cost  increase  must  be  reduced 
in  order  to  be  an  allowable  cost  for  the 
purposes  of  a  price  increase  under  this 
part. 

(ii)  If  the  business  of  the  manufac¬ 
turer  extends  to  more  than  one  industrial 
category,  the  average  percentage  gain  in 
productivity  in  each  category  must  be 
weighted  in  proportion  to  the  ratio  which 
its  expected  sales  (at  present  prices  for 
the  12-month  period  following  the  pro¬ 
posed  date  of  the  increase)  in  each 
industrial  category  bears  to  the  total 
sales  for  that  period  affected  by  the  price 
increase. 

(3)  Subsidiaries,  etc.,  not  included. 
This  subparagraph  does  not  apply  to  a 
wholesale,  retail,  service,  public  utility, 
insurance,  regulated  seller  of  milk  or 
milk  products,  or  health  provided  sub¬ 
sidiary,  division,  affiliate,  or  similar  en¬ 
tity  that  is  a  part  of,  or  is  directly  or 
indirectly  controlled  by,  a  manufacturer. 

(4)  The  percentage  of  unit  cost  de¬ 
crease  in  nonvariable  costs  that  results 
from  an  increased  volume  shall  be 
treated  as  provided  in  the  instructions 
which  accompany  forms  issued  pursuant 
to  Subpart  H  of  this  part.  Negative  vol¬ 
ume  may  not  be  shown. 

(b)  Calculation  of  productivity  gains 
by  service  organizations  other  than  con¬ 
struction  contractors.  For  the  purpose  of 
determining  the  extent  to  which  a  price 
increase  is  justified,  each  service  organi¬ 
zation  other  than  a  construction  con¬ 
tractor  shall  reduce  increases  in  labor 
costs  to  reflect  productivity  gains  in  ac¬ 
cordance  with  instructions  which  ac¬ 
company  forms  issued  pursuant  to  sub¬ 
part  H  of  this  part. 

Subpart  F — Base  Price 
§  130.101  Scope. 

This  Subpart  sets  forth  the  regulations 
which  apply  for  determining  base  prices 
except  as  otherwise  provided  by  this  part. 


§  130.102  Sales  and  leases  of  products 
and  services. 

(a)  General  rule.  The  base  price  with 
respect  to  the  sale  or  lease  of  an  item  is 
the  average  price  lawfully  charged  for 
the  item  in  transactions  with  the  class 
of  purchaser  concerned  during  the  base 
price  period.  The  base  price  shall  be  de¬ 
termined  in  accordance  with  this  Sub- 
part  notwithstanding  the  fact  that  the 
base  price  so  determined  may  be  lower 
than  the  price  prevailing  on  May  25, 
1970. 

(b)  Average  price.  The  average  price 
is  determined  by  dividing  the  net  sales 
of  that  item  to  that  class  of  purchaser 
by  the  quantity  of  the  item  sold  or  leased 
to  that  class  of  purchaser  during  the  base 
price  period. 

(c)  Base  price  period.  The  base  price 
period  is  the  fiscal  quarter  which  ended 
before  January  11,  1973.  If  no  transac¬ 
tion  occurred  during  that  quarter  with 
respect  to  the  item  and  class  of  pur¬ 
chaser  concerned,  the  base  price  period 
is  the  next  preceding  fiscal  quarter  in 
which  a  transaction  occurred  with  re¬ 
spect  to  that  item  and  class  of  purchaser. 

(d)  Temporary  specials.  Prices  charged 
pursuant  to  temporary  special  deals  or 
temporary  special  allowances  may  not 
be  excluded  in  computing  the  base  price 
of  an  item.  For  the  purposes  of  this  para¬ 
graph,  “temporary  special  deal”  includes 
an  offer  of  free  goods,  a  combination  sale, 
increased  quantities,  an  introductory 
offer,  and  a  “cents-off”  or  “price-pack” 
offer;  and  “temporary  special  allowance” 
includes  early  shipping,  advertising,  dis¬ 
play  buying,  and  promotional  or  other 
similar  arrangements. 

(e>  Class  of  purchasers  for  vending 
machine  sales.  For  the  purpose  of  deter¬ 
mining  the  base  price  with  respect  to  a 
sale  of  an  item  through  a  vending  ma¬ 
chine,  the  term  “class  of  purchaser”  with 
respect  to  a  firm  using  vending  machines 
includes  those  purchasers  within  a  mar¬ 
keting  pricing  area  customarily  utilized 
by  that  firm. 

§  130.103  Sales  and  leases  of  new  prop¬ 
erty  and  new  services. 

(a)  General — new  item.  (1)  An  item  is 
a  new  item  if — 

(i)  The  firm  concerned  did  not  pro¬ 
duce,  sell  or  lease  it  in  the  same  or  sub¬ 
stantially  similar  form  at  any  time  dur¬ 
ing  the  1-year  period  immediately  pre¬ 
ceding  the  first  date  on  which  the  firm 
offers  it  for  sale  or  lease.  (A  change  in 
appearance,  arrangement,  or  combina¬ 
tion  does  not  create  a  new  item.  Ordi¬ 
narily,  a  change  in  fashion,  style,  form 
or  packaging  does  not  create  a  new  item. 
In  the  case  of  a  product  for  lease,  a  per¬ 
manent  improvement  or  betterment 
made  to  the  products,  as  a  part  thereof, 
to  increase  value  or  to  restore  it  makes 
it  a  new  property  for  purposes  of  a  lease 
if  the  cost  of  the  improvement  or  better¬ 
ment  Is  greater  than  $100  and  at  least 
as  much  as  three  month’s  rent  for  the 
property) ;  and 

(ii)  It  is  substantially  different  in  pur¬ 
pose,  function,  quality,  or  technology,  or 
its  use  or  service  effects  a  substantially 
different  result  from  any  other  item 
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which  the  firm  concerned  currently  sells 
or  leases  or  sold  or  leased  at  any  time 
during  the  1-year  period  immediately 
preceding  the  first  date  on  which  the 
firm  offers  it  for  sale  or  lease. 

(2)  New  market.  An  item  which  the 
firm  concerned  has  previously  sold  or 
leased  is  a  new  item  with  respect  to  its 
offer  or  sale  to  any  market  to  which  he 
did  not  sell  or  lease  it  at  any  time  dur¬ 
ing  the  1-year  period  immediately  pre¬ 
ceding  the  first  date  on  which  he  offers 
it  for  sale  or  lease.  For  the  purposes  of 
the  section,  a  “market”  is  one  or 
more  members  of  any  one  of  the  follow¬ 
ing  groups:  wholesalers:  retailers;  con¬ 
sumers;  manufacturers;  or  service 
organizations. 

(b)  Base  price  determination.  A  firm 
offering  a  new  item  shall  determine  its 
base  price  as  follows: 

(1)  Manufacturers  and  Service  Orga¬ 
nizations — (i)  Net  operating  profit 
markup.  A  manufacturer  or  service  orga¬ 
nization  shall  apply  the  average  net  op¬ 
erating  profit  markup  it  lawfully  re¬ 
ceived  on  the  most  nearly  similar  item 
it  sold  or  leased  to  the  same  market 
during  the  base  period  to  the  total  allow¬ 
able  unit  costs  of  the  new  item.  For  the 
purposes  of  this  subparagraph,  “net  op¬ 
erating  profit  markup”  means  the  ratio 
which  the  selling  price  bears  to  the  total 
allowable  unit  costs  of  the  item. 

(ii)  Average  price  of  comparable  prop¬ 
erty  or  services.  If  the  firm  concerned  did 
not  offer  a  similar  item  for  sale  or  lease 
to  a  particular  market  during  the  base 
period,  the  base  price  for  sales  or  leases 
to  that  market  shall  be  the  average  price 
received  in  a  substantial  number  of  cur¬ 
rent  transactions  in  that  market  by  other 
firms  selling  or  leasing  comparable  items 
in  the  same  marketing  area. 

(iii)  Customary  pricing  practice.  If  the 
firm  concerned  did  not  offer  a  similar 
item  for  sale  or  lease  to  a  particular 
market  during  the  base  period,  and  if 
the  new  item  is  not  comparable  to  any 
items  being  sold  or  leased  by  any  firm  in 
current  transactions  in  the  same  market, 
the  firm  may  determine  the  base  price  by 
using  any  customary  pricing  practice  it 
used  during  the  base  period,  or,  if  it  did 
not  sell  or  lease  any  property  or  service 
during  that  time,  it  may  use  any  other 
pricing  practice  commonly  used  by  other 
firms  engaging  in  comparable  business 
with  the  same  market. 

(2)  Wholesalers  and  retailers. — (i) 
Gross  margin  markup.  A  retailer  or 
wholesaler  shall  apply  the  gross  margin 
currently  being  charged  for  products 
within  the  category  into  which  the  new 
product  falls  to  the  total  allowable  unit 
cost  of  the  new  property. 

(c)  Base  prices  upon  acquisition.  If  a 
legal  entity  or  a  component  of  a  legal 
entity  determines  a  base  price  pursuant 
to  this  Subpart  for  an  item  which  it  sells 
or  leases  to  a  particular  market  and  the 
entity  or  component  is  subsequently  ac¬ 
quired  by  another  firm,  that  item  does 
not  become  a  new  item  with  respect  to 
the  same  market.  The  base  price  of  the 
Item  with  respect  to  that  market  remains 
the  base  price  determined  for  it  by  the 


acquired  entity  or  component  unless  the 
acquiring  firm  sells  or  leases  the  same 
Item  to  the  same  market.  If  the  acquiring 
firm  sells  or  leases  the  same  item  to  the 
same  market,  the  acquiring  firm’s  base 
price  with  respect  to  the  sale  or  lease  of 
that  item  to  that  market  shall  be  the 
base  price  with  respect  to  the  sale  or  lease 
by  the  acquired  entity  or  component  of 
that  item  to  that  market. 

(d)  Prenotification  of  New  Items.  A 
firm  subject  to  the  prenotification  re¬ 
quirements  of  §  150.151  which  has  pro¬ 
jected  sales  and  revenues  for  its  current 
fiscal  year  of  $10  million  or  more  derived 
from  the  sale  or  lease  of  new  items  may 
not  charge  a  price  for  a  new  item  until  it 
has  provided  30  days  prior  notice  to  the 
Cost  of  Living  Council  in  the  form  and 
manner  prescribed  by  the  Council. 

§  150.104  Custom  products  and  custom 
services. 

(a)  Definitions.  The  following  defini¬ 
tions  apply  in  this  section : 

“Custom  product”  means  a  product 
(other  than  one  specified  in  §  150.54(c) 
(1)  specifically  produced  by  a  manu¬ 
facturer  to  the  buyer’s  or  buyers’  specifi¬ 
cations  and  not  reasonably  comparable 
to  any  product  manufactured  at  any 
previous  time  by  the  same  manufacturer 
or  its  predecessors  in  interest,  including 
any  buyer-specified  changes  or  additions 
to  a  non-custom  product  to  the  extent 
that  they  are  not  reasonably  comparable 
to  any  charges  or  additions  manufac¬ 
tured,  with  respect  to  that  non-custom 
product,  at  any  previous  time  by  the  same 
manufacturer  or  its  predecessors  in 
interest. 

“Custom  service”  means  a  service 
(other  than  one  specified  in  §  150.54 
(c)(2))  specifically  produced  by  a  service 
organization  to  the  buyer’s  or  buyers’ 
specifications  and  not  reasonably  com¬ 
parable  to  any  service  provided  at  any 
previous  time  by  the  same  service  or¬ 
ganization  or  its  predecessors  in  inter¬ 
est,  including  any  buyer-specified 
changes  or  additions  to  a  non-custom 
service,  at  any  previous  time  by  the  same 
service  organization  or  its  predecessors 
in  interest. 

(b)  Base  price.  A  manufacturer  or 
service  organization  may  charge  a  base 
price  for  a  custom  product  or  service  in 
conformity  with  its  customary  pricing 
practices,  if  any,  which  reflect  only  costs 
incurred  or  to  be  incurred  in  the  manu¬ 
facture  of  the  product  or  the  furnishing 
of  the  service  which  are  allowable  as 
determined  under  regulations  or  de¬ 
cisions  issued  pursuant  to  the  Economic 
Stabilization  Program.  However,  a  firm 
which  charges  a  price  for  a  custom  prod¬ 
uct  or  custom  service  may  not,  for  the 
fiscal  year  in  which  that  price  is  charged, 
exceed  its  base  period  profit  margin. 

Example  1.  Labor  costs  to  be  incurred  in 
the  making  of  a  custom  product  were  esti¬ 
mated  to  be  $2,000,000.  However,  $200,000  of 
this  estimated  cost  was  found  to  be  non¬ 
allowable  under  regulations  or  decisions  is¬ 
sued  pursuant  to  the  Economic  Stabiliza¬ 
tion  Program.  Therefore,  the  highest  amount 
of  allowable  costs  for  labor  that  may  be  In¬ 


cluded  in  determining  the  base  price  charge¬ 
able  for  the  product  is  $1,800,000. 

Example  2.  Labor  costs  to  be  incurred  in 
the  construction  of  an  office  building  were 
estimated  to  be  $2,000,000.  Because  of  the 
action  of  an  agency  administering  a  part  of 
the  Economic  Stabilization  Program,  $100,000 
of  this  estimated  cost  was  found  to  be  non¬ 
allowable  because  it  exceeded  wage  rates 
approved  under  a  contract  subject  to  the 
Program.  Pursuant  to  another  action  of  an 
agency  administering  a  part  of  the  Economic 
Stabilization  Program,  negotiated  and  ap¬ 
proved  changes  in  work  rules  resulted  in  an 
increase  in  labor  costs  of  $50,000.  Therefore, 
the  highest  amount  of  allowable  costs  for 
labor  that  may  be  included  in  determining 
the  base  price  chargeable  for  the  construc¬ 
tion  is  $1,950,000. 

(c)  Effective  date.  This  section  applies 
to  the  determination  of  base  prices  for 
all  custom  products  or  services  after  Au¬ 
gust  12,  1973,  regardless  of  the  date  of 
the  contract,  if  any,  under  which  the 
item  is  sold. 

Subpart  G — Base  Cost  and  Current  Cost 
§  150.131  Scope. 

This  Subpart  sets  forth  the  general 
rules  for  determining  base  cost  and  cur¬ 
rent  cost  except  as  otherwise  provided 
in  this  part.  These  general  rules  are 
supplemented  by  instructions  which  ac¬ 
company  recordkeeping,  reporting  and 
prenotification  forms  issued  pursuant  to 
Subpart  H  of  this  part. 

§  150.132  Cencrul  rule. 

For  the  purpose  of  determining 
whether  costs  have  been  incurred  which 
permit  the  charging  of  a  price  in  ex¬ 
cess  of  the  base  price,  net  allowable 
costs  incurred  during  the  base  cost  period 
with  respect  to  the  item  concerned 
(“base  costs”)  shall  be  compared  with 
net  allowable  costs  incurred  during  the 
current  period  with  respect  to  that  item 
(“current  costs”).  Subject  to  Subpart 
E  of  this  part,  current  costs  which  ex¬ 
ceed  base  costs  may  be  used  to  support 
a  price  in  excess  of  the  base  price  for 
the  item  concerned. 

§  150.133  Base  cost. 

(a)  Base  cost  period.  The  base  cost  pe¬ 
riod  for  an  item  is  the  last  fiscal  quarter 
which  ended  before  January  11,  1973. 

(b)  Direct  Materials  and  Labor.  The 
base  cost  with  respect  to  costs  of  direct 
materials  and  labor  is  the  rate  at  which 
those  costs  were  incurred  on  the  last 
full  day  of  business  in  the  base  cost 
period. 

(c)  All  other  costs.  The  base  cost  with 
respect  to  all  costs  other  than  direct 
materials  costs  and  labor  costs  is  the 
rate  at  which  those  costs  were  incurred 
on  the  last  full  day  of  business  in  the 
base  cost  period.  However,  if  the  base 
cost  with  respect  to  all  costs  other  than 
direct  materials  costs  and  labor  costs 
cannot  reasonably  be  determined  by  the 
method  prescribed  in  the  preceding  sen¬ 
tence,  that  base  cost  is  the  average  cost 
incurred  throughout  the  base  cost  period 
with  respect  to  those  costs  as  calculated 
in  accordance  with  instructions  which 
accompany  recordkeeping,  reporting  and 
prenotification  forms  issued  pursuant  to 
Subpart  H  of  this  part. 
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§130.134  Current  cost. 

<a>  Current  cost  period.  For  reporting 
and  recordkeeping  purposes,  the  current 
cost  period  is  the  current  fiscal  quarter 
for  which  a  quarterly  report  or  record  is 
required  to  be  filed  pursuant  to  Subpart 
H  of  this  part.  For  prenotification  pur¬ 
poses,  the  current  cost  period  is  any 
representative  period  prior  to  the  current 
cost  closing  date  in  which  the  normal,  re¬ 
curring  costs  of  the  firm  were  incurred. 

<b>  Current  cost  closing  date.  For  rec¬ 
ordkeeping  and  reporting  purposes,  the 
current  cost  closing  date  is  the  last  full 
day  of  business  in  the  current  fiscal 
quarter  being  reported  or  recorded.  For 
prenotification  purposes,  the  current  cost 
closing  date  is  any  date  prior  to  the  date 
of  the  prenotification  document  as  en¬ 
tered  on  that  document. 

(c)  Direct  materials  and  labor.  The 
current  cost  with  respect  to  costs  of  di¬ 
rect  materials  and  labor  is  the  rate  at 
which  those  costs  were  incurred  on  the 
current  cost  closing  date. 

(d)  AU  other  costs.  The  current  cost 
with  respect  to  all  costs  other  than  costs 
of  direct  materials  and  labor  is  the  rate 
at  which  those  costs  were  incurred  on 
the  current  cost  closing  date.  However,  if 
the  current  cost  with  respect  to  all  costs 
other  than  direct  materials  costs  and 
labor  costs  cannot  reasonably  be  deter¬ 
mined  by  the  method  prescribed  in  the 
preceding  sentence,  that  current  cost  is 
the  average  cost  incurred  throughout  the 
current  cost  period  with  respect  to  those 
costs  as  calculated  in  accordance  with 
instructions  which  accompany  record¬ 
keeping,  reporting  and  prenotification 
forms  issued  pursuant  to  Subpart  H  of 
this  part. 

§  130.133  Special  rules  for  new  items. 

(a)  Base  cost  period.  The  base  cost 
period  for  each  new  item,  as  defined  in 
accordance  with  §  150.103  is  the  fiscal 
quarter  in  w  hich  the  new  item  concerned 
was  first  sold  or  leased  in  a  transaction 
w  ith  the  class  of  customer  concerned. 

<b)  Base  cost.  The  base  cost  with  re¬ 
spect  to  each  new  item  is  the  base  cost 
as  determined  in  accordance  with  para¬ 
graphs  (b)  and  (c)  of  §  150.133. 

<  c)  Current  cost.  The  current  cost  pe¬ 
riod,  current  cost  closing  date,  and  cur¬ 
rent  cost  for  each  new  item,  as  defined 
in  accordance  with  §  150.103,  is  the  cur¬ 
rent  cost  period,  current  cost  closing 
date,  and  current  cost  as  determined  in 
accordance  with  §  150.134. 

Subpart  H — Prenotification  and  Reporting 
§  130.131  Pronotifu-ation. 

fa)  General  rule.  Except  as  provided 
in  paragraph  (b)  of  this  section;  a  price 
category  I  firm  may  not  increase  a  price 
for  any  product  or  service  above  the  base 
price  with  respect  to  a  product  or  service 
it  sells  as  a  manufacturer  or  service  orga¬ 
nization  until  the  firm  has  filed,  pursu¬ 
ant  to  this  subpart,  a  notice  of  the  pro¬ 
posed  price  increase  with  the  Council 
and  30  days  have  elapsed  since  the  filing 
of  the  notice. 


(b)  Waiver  of  prenotification.  (1)  The 
following  price  increases  by  a  price  cate¬ 
gory  I  firm  need  not  be  prenotified — 

(1)  Price  increases  for  items  which  are 
exempt  under  Subpart  D  of  this  part  or 
otherwise  excluded  from  coverage  of  this 
title. 

(ii)  Price  increases  by  a  nonprofit 
organization  with  less  than  $100  million 
in  annual  sales  or  revenues  derived  from 
transactions  in  property  or  services 
which  are  not  exempt  under  Subpart  D 
of  this  part  or  otherwise  excluded  from 
coverage  of  this  title. 

(iii)  Any  price  increase  to  the  extent 
it  reflects  solely  an  increase  in  excise 
taxes  (including  sales  and  use  taxes)  or 
in  duties  on  imports. 

(2)  The  following  prices  charged  by  a 
price  category  I  firm  need  not  be  pre¬ 
notified: 

(i)  A  price  in  a  contract  for  the  pur¬ 
chase  of  a  product  or  service  by  an 
agency  of  the  Federal  government,  and 
a  price  stated  in  a  subcontract  under  a 
contract  for  the  purchase  of  a  product 
or  service  by  an  agency  of  the  Federal 
government. 

(ii)  A  price  above  base  price  which  a 
price  category  I  firm  may  continue  to 
charge  after  August  12,  1973  pursuant 
to  §  150.76<d> . 

§  130.132  Manner  of  Prenotifiralion. 

The  notice  of  the  proposed  price  in¬ 
crease  must  be  filed  in  the  form  and 
manner  prescribed  by  the  Cost  of  Living 
Council,  and  will  be  considered  to  be 
filed  on  the  date  when  it  is  accepted  by 
the  Council.  The  Council  will  notify  the 
film,  in  writing,  of  the  date  of  accept¬ 
ance.  If  the  information  submitted  is 
incomplete  or  inadequate,  the  Council 
will  not  accept  the  filing,  and  will  so 
notify  the  firm. 

§  130.133  Measure  of  the  Prenotifiralion 
Period. 

The  30-day  prenotification  period  will 
commence  on  the  date  of  acceptance  of 
the  notice  by  the  Council.  In  any  case  in 
which  the  30-day  period  would  otherwise 
end  on  a  Saturday,  Sunday  or  Federal 
holiday,  it  will  end  at  the  close  of  the 
next  succeeding  workday. 

§  130.154  Council  action. 

During  the  30-day  prenotification  pe¬ 
riod,  the  Council  may  issue  an  order  dis¬ 
approving,  modifying,  suspending  or  de¬ 
ferring  a  proposed  price  increase  in 
whole  or  in  part. 

(a)  The  Council  may  issue  an  order 
disapproving  or  modifying  a  proposed 
price  increase  in  whole  or  in  part,  if  it 
finds  that  the  proposed  price  increase 
does  not  conform  to  the  rules  of  this 
part. 

(b)  The  Council  may  issue  an  order 
temporarily  suspending  the  running  of 
the  30  days  prenotification  period,  of  a 
proposed  price  increase  if  it  finds  addi¬ 
tional  information  is  necessary  or  that 
the  form  was  improperly  filed.  The  order 
will  remain  in  effect  until  the  Council 
notifies  the  firm  in  writing  that  the  ad¬ 


ditional  information  has  been  received 
and  accepted. 

(c)  The  Council  may  issue  an  order 
deferring  a  price  increase,  in  whole  or  in 
part,  if  it  finds  that  the  proposed  price 
increase  is  of  such  magnitude  and  would 
have  such  an  impact  upon  the  economy 
as  to  be  unreasonably  inconsistent  with 
the  goals  of  the  Economic  Stabilization 
Program. 

§  150.155  Implementation  of  price  in¬ 
creases. 

If  the  Council  does  not  act  upon  the 
proposed  price  increase  within  the  30- 
day  prenotification  period,  pursuant  to 
§  150.154,  ,the  proposed  price  increase 
may  be  placed  in  effect  immediately 
upon  expiration  of  the  30-day  prenotifi¬ 
cation  period.  Failure  of  the  Council  to 
act  upon  the  price  increase  within  the 
30 -day  period  does  not  constitute  ap¬ 
proval  of  the  price  increase  and  nothing 
in  this  part  shall  be  construed  to  limit 
the  authority  of  the  Council  to  modify, 
suspend,  disapprove,  or  defer  any  such 
price  increase  in  whole  or  in  part  placed 
into  effect  after  the  expiration  of  the 
30-day  period  if  the  Council  finds  that: 

(a)  The  price  increase  does  not  con¬ 
form  to  the  rules  of  this  part;  or 

(b)  The  price  increase  is  of  such  mag¬ 
nitude  and  would  have  such  an  impact 
upon  the  economy  as  to  be  unreasonably 
inconsistent  with  the  goals  of  the  Eco¬ 
nomic  Stabilization  Program. 

§151.156  Volatility. 

(a)  Subject  to  paragraphs  <b> 
through  (d>  of  this  section,  a  firm  that 
has  customarily  priced  an  item  in  a  man¬ 
ner  immediately  responsive  to  frequent 
and  customary  market  price  fluctuations 
of  the  raw  materials  or  partially  proc¬ 
essed  products  which  it  uses  in  that  item 
may,  when  and  to  the  extent  authorized 
by  the  Cost  of  Living  Council  increase 
the  price  of  that  item  to  the  extent  of 
any  significant  market  price  increase  of 
those  raw  materials  or  partially  proc¬ 
essed  products,  without  regard  to  the 
prenotification  requirements  of  this  Sub¬ 
part.  However,  in  the  case  of  a  price  in¬ 
crease  based  on  an  increase  in  the  price 
of  a  partially  processed  product,  only 
that  part  of  the  increased  cost  of  the  par¬ 
tially  processed  product  that  is  due  to  an 
increase  in  the  market  price  of  the  raw- 
materials  in  that  product  may  be  used 
in  computing  any  allowable  increase  un¬ 
der  this  paragraph.  For  the  purposes  of 
this  paragraph  and  paragraph  (c)  of 
this  section  “raw  materials”  include  raw 
agricultural  products,  raw  seafood,  and 
other  raw  materials  used  by  the  firm  in 
preparing  an  item  for  which  an  authori¬ 
zation  is  sought  under  this  section. 

(b)  Limitation.  A  firm  which  increases 
a  price  pursuant  to  an  authorization 
granted  under  this  section  shall  reduce 
that  price  to  the  extent  of  any  later  de¬ 
crease  in  cost  in  accordance  with  the 
general  rules  of  this  part. 

(c)  Notice  on  invoice.  A  firm  wliich  in¬ 
creases  a  price  on  any  partially  processed 
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product  pursuant  to  authorization  under 
this  section  shall  indicate  on  each  in¬ 
voice  to  its  manufacturing  and  process¬ 
ing  customers  that  part  of  any  cost  in¬ 
crease  that  is  due  to  an  increase  in  the 
cost  of  the  raw  materials  used  in  making 
the  partially  processed  product. 

(d)  Until  September  12,  1973,  a  firm 
which  received  a  volatile  pricing  authori¬ 
zation  from  the  Price  Commission  which 
was  in  effect  on  January  10,  1973,  with 
respect  to  an  item  shall  be  deemed  to 
have  received  authority  from  the  Council 
to  put  price  adjustments  for  that  item 
into  effect  in  accordance  with  the  provi¬ 
sions  of  this  section.  Effective  September 
12,  1973,  however,  a  firm  may  adjust  the 
price  of  an  item  pursuant  to  this  sec¬ 
tion  only  if  it  has  received  a  volatile  pric¬ 
ing  authorization  issued  by  the  Council 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion. 

§  150.161  Quarterly  reports. 

(a)  General.  Except  as  provided  in 
paragraph  (b)  of  this  section,  each  price 
category  I  and  II  firm  shall  submit  quar¬ 
terly  reports  to  the  Cost  of  Living  Coun¬ 
cil  containing  information  on  prices, 
costs  and  profits  in  accordance  with  reg¬ 
ulations  issued  by  the  Council. 

(b)  Waiver  of  quarterly  reports.  Quar¬ 
terly  reports  need  not  be  submitted  to  the 
Council  by  the  following  firms: 

(1)  A  firm  whose  total  annual  sales  or 
revenues  are  derived  from  transactions 
involving  goods  and  services  which  are 
exempt  under  Subpart  D,  or  otherwise 
excluded  from  coverage  of  this  title. 

(2)  A  firm  which  is  a  nonprofit  or¬ 
ganization  with  less  than  $50  million  de¬ 
rived  from  transactions  in  property  or 
services  which  are  not  exempt  under 
Subpart  D  of  this  part,  or  otherwise  ex¬ 
cluded  from  coverage  of  this  part. 

(3)  State  and  local  governments. 

(c)  Manner  of  reporting.  Each  quar¬ 
terly  report  required  under  paragraph 

(a)  of  this  section  shall  be  made  in  ac¬ 
cordance  with  regulations  issued  by  the 
Cost  of  Living  Council. 

§  151.162  Annual  reports. 

(a)  General.  Each  price  category  III 
firm  shall  file  an  annual  report  with  the 
Cost  of  Living  Council  with  information 
on  prices,  costs  and  profits  in  accordance 
with  regulations  issued  by  the  Council. 

§  151.163  Additional  reports  and  infor¬ 
mation. 

Whenever  the  Cost  of  Living  Council 
considers  it  necessary  for  the  effective 
administration  of  the  Economic  Stabili¬ 
zation  Program,  it  may  order  any  firm  to 
file  special  or  separate  reports,  setting 
forth  information  relating  to  the  Eco¬ 
nomic  Stabilization  Program,  in  addition 
to  any  other  reports  required  by  this  part. 

§  151.164  Effect  of  failure  to  file  or 
maintain  reports  or  other  documents 
required  by  or  under  certain  sections 
of  this  part. 

fa)  If  a  firm  which  is  required  to  file  a 
report  or  other  document  with  the  Cost 


of  Living  Council  pursuant  to  the  pro¬ 
visions  of  this  part  or  an  order  issued 
by  the  Council  does  not,  within  the  time 
limits  prescribed,  file  the  report  or  other 
document — 

(1)  The  firm  may  not  implement  any 
further  price  increases  including  price 
increases  which  could  otherwise  be  im¬ 
plemented  pursuant  to  §  150.155  until  it 
has  complied  with  that  reporting  require¬ 
ment  and  has  obtained  the  special  ap¬ 
proval  of  the  Council; 

(2)  Except  to  the  extent  specificahy 
authorized  otherwise  by  the  Council  in 
any  case,  based  upon  a  written  request  of 
the  firm  concerned  citing  hardship  or 
inequity,  action  is  suspended  on  all  ex¬ 
ceptions  filed  by  that  firm  until  it  has 
complied  with  the  reporting  require¬ 
ment;  and 

( 3 )  The  Council  may,  whenever  it  con¬ 
siders  it  appropriate  under  the  circum¬ 
stances,  order  the  firm  to  reduce  any  of 
its  prices. 

(b)  Each  day  that  a  firm  fails  to  com¬ 
ply  with  a  reporting  requirement  pursu¬ 
ant  to  this  part  pertaining  to  reports,  or 
an  order  under  this  part,  is  considered  to 
constitute  a  separate  violation  of  this 
part  or  that  order. 

§  151.165  Records. 

(a)  General.  Each  firm  subject  to  this 
part  shall  keep  such  records  as  are  suffi¬ 
cient  to  demonstrate  that  the  prices 
charged  by  the  firm  are  ir.  compliance 
with  the  rules  in  this  part. 

(b)  Inspection.  Records  required  to  be 
kept  under  paragraph  (a)  of  this  section 
shall  be  made  available  for  inspection  at 
any  time  upon  the  request  of  an  officer  or 
employee  of  the  Internal  Revenue  Service 
or  the  Council. 

(c)  Justification.  Upon  the  request  of 
an  officer  or  employee  of  the  Internal 
Revenue  Service  or  the  Council  any  firm 
which  has  filed  a  notice  of  a  proposed 
price  increase  or  increases  a  price  pursu¬ 
ant  to  this  part,  shall : 

(1)  Specify  the  records  that  comply 
with  paragraph  (a)  of  tlas  section;  and 

(2)  Justify  that  proposed  price  in¬ 
crease  or  increased  price. 

(d)  Period  for  keeping  records.  Each 
firm  required  to  keep  a  record  under  this 
section  shall  maintain  and  preserve  that 
record  for  at  least  4  years  after  the  last 
day  of  the  calendar  year  in  which  the 
transactions  or  other  events  recorded  in 
that  record  occurred  or  the  property  was 
acquired  by  that  firm  whichever  is  later. 

Subpart  I — Accounting  and  Financial 
Reporting  Requirements 

§  150.171  Accounting  for  business  com¬ 
binations. 

When  filing  a  report  or  other  docu¬ 
ment  under  this  part,  accounting  infor¬ 
mation  for  business  combinations  may 
be  restated  only  in  accordance  with  gen¬ 
erally  accepted  account-principles,  con¬ 
sistently  applied.  Restatement  of  prior 
accounts  is  required  for  certain  changes 


in  business  combinations  accounted  for 
as  a  pooling  of  interests  and  when  there 
has  been  a  spin-off  or  a  split-off  to  a 
parent  firm’s  shareholders.  Restatement 
of  prior  accounts  is  generally  not  appro¬ 
priate  when  there  is  an  acquisition  or 
divestiture  of  a  business  or  other  prop¬ 
erty  which  is  otherwise  accounted  for. 
Net  sales,  costs,  and  expenses  of  dis¬ 
continued  operations  may  not  be  con¬ 
densed  to  “one  line”  in  submissions  to 
the  Council,  but  shall  be  reported  and 
accounted  for  on  the  same  basis  as  con¬ 
tinuing  operations. 

§  150.172  Procedures  required  with  re¬ 
spect  to  certain  financial  informa¬ 
tion.  , 

(a)  Each  person  subject  to  section  13 
or  15(d)  of  the  Securities  Exchange  Act 
of  1934  and  each  firm  that  prepares  an 
audited  financial  statement  on  an  annual 
basis  shall  obtain,  for  its  reports  filed 
with  the  Council,  the  services  of  an  in¬ 
dependent  public  accountant  to  perform 
the  procedures  specified  in  Part  105  of 
this  title.  Those  procedures  are  con¬ 
sidered  to  be  supplementary  to  periodic 
Council  examinations  for  compliance. 

(b)  This  section  applies  to  all  filings 
received  by  the  Council. 

Subpart  J — Special  Rules 

§  151.201  Low  Profit  Firms:  Manufac¬ 
turers,  wholesalers,  and  retailers. 

(a)  Definitions.  For  purposes  of  this 
section — 

“Low  profit  firm”  means  any  firm 
which  did  not  receive  more  than  10  per¬ 
cent  of  its  annual  sales  or  revenues  from 
providing  services  and  during  its  most 
recently  ended  fiscal  year  or  during  its 
“alternative  fiscal  year”  computed  in  ac¬ 
cordance  with  paragraph  (c)  of  this  sec¬ 
tion  had: 

(1)  Net  sales  of  less  than  $1  million 
and  a  profit  margin  which  was  less  than 
3  percent;  or 

(2)  Net  sales  of  $1  million  or  more  and 
a  profit  margin  which  was  less  than  the 
percentage  set  forth  in  column  B  of  the 
table  in  paragraph  (b)  of  this  section, 
corresponding  to  the  firm’s  capital  turn¬ 
over  ratio. 

“Base  period  profit  margin”  of  the 
firm  means  a  profit  margin  authorized 
pursuant  to  this  section. 

“Covered  activities”  means  any  activ¬ 
ity  other  than  firming,  life  insurance, 
overseas  operations  or  public  utility 
services. 

(b)  Table.  For  the  purposes  of  this 
section,  the  capital  turnover  ratio  is  com¬ 
puted  by  dividing  the  net  sales  for  the 
year  by  the  average  total  capital  (long¬ 
term  debt  plus  owner’s  equity,  less  in¬ 
vestments,  the  income  of  which  is  in¬ 
cluded  in  nonoperating  income) .  For  the 
purposes  of  making  calculations  under 
this  section,  only  “covered  activities”  are 
included.  The  average  total  capital  for 
any  fiscal  year  is  computed  by  adding  the 
outstanding  total  capital  at  the  begin¬ 
ning  of  that  fiscal  year  to  the  outstand- 
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ing  total  capital  at  the  end  of  that  fiscal 
year,  and  dividing  by  two: 

Column  B 
Applicable 
Profit 


Column  A  Margin 

Capital  Turnover  Ratio  ( percent ) 

Less  than  3.4 _ 3.  0 

3.4  or  more,  but  less  than  3.6 _ 2.  9 

3.6  or  more,  but  less  than  3.7 _ 2.8 

3.7  or  more,  but  less  than  3.8 _ 2.  7 

3.8  or  more,  but  less  than  4.0 _ 2. 6 

4.0  or  more  but  less  than  4.2 _ 2.  5 

4.2  or  more,  but  less  than  4.3 _ 2.  4 

4.3  or  more,  but  less  than  4.5 _ 2. 3 

4.5  or  more,  but  less  than  4.8 _ 2. 2 

4  8  or  more,  but  less  than  5.0 _ 2. 1 

5.0  or  more,  but  less  than  5.3 _ 2.  0 

5.3  or  more,  but  less  than  5.6 _ 1.9 

5.6  or  more,  but  less  than  5.9 _ 1.  8 

5.9  or  more,  but  less  than  6.3 _ 1.  7 

6.3  or  more,  but  less  than  6.7 _ 1.6 

6.7  or  more,  but  less  than  7.1 _ 1. 5 

7.1  or  more,  but  less  than  7.7 _ 1.  4 

7.7  or  more,  but  less  than  8.3 _ 1. 3 

8.3  or  more,  but  less  than  9.1 _ 1.2 

9.1  or  more,  but  less  than  10.0 _ 1. 1  . 

10.0  or  more,  but  less  than  11.1 _ 1.  0 

11.1  or  more,  but  less  than  12.5 _ 0.9 

12.5  or  more,  but  less  than  14.3 _ 0.  8 

14.3  or  more,  but  less  than  16.7 _ 0.  7 

16.7  or  more,  but  less  than  20.0 _ 0.  6 

20  0  or  more,  but  less  than  25.0 _ 0.  5 

25.0  or  more,  but  less  than  33.3 _ 0.  4 

33.3  or  more,  but  less  than  50.0 _ 0.  3 

50.0  or  more__ _ 0. 2 


(c)  Base  period  low  profit-alternative 
fiscal  year.  A  firm  may  compute  an  aver¬ 
age  fiscal  year  for  use  as  an  “alternative 
fiscal  year”  for  the  purposes  of  para¬ 
graph  (a)  of  this  section  by  combining 
and  dividing  by  2  the  net  sales  and  the 
average  total  capital,  respectively,  for 
any  two  of  that  firm’s  base  period  years 
as  defined  in  Subpart  B  of  this  part. 

(d)  General.  Notwithstanding  Subpart 
E  of  this  part,  but  subject  to  paragraphs 
•  e)  and  (f)  of  this  section,  a  low  profit 
firm  may  after  August  12,  1973  increase 
any  of  its  prices  by  an  amount  reason¬ 
ably  calculated  to  result  by  the  end  of 
the  third  fiscal  quarter  following  the 
fiscal  quarter  in  which  the  prices  are 
increased  in  a  profit  margin  that  does 
not  exceed  the  profit  margin  allowable 
under  this  section.  For  firms  covered  by 
paragraph  (a)(1)  of  this  section,  the 
allowable  profit  margin  is  3  percent.  For 
firms  covered  by  paragraph  (a)(2)  of 
this  section,  the  allowable  profit  margin 
is  that  set  forth  in  Column  B  of  the  table 
in  paragraph  (b)  of  this  section. 

fe)  Price  limitations.  A  firm  in  the 
course  of  any  its  fiscal  years  in  which  it 
operates  under  this  section,  may  increase 
the  price  of  any  of  its  products  under 
this  section  above  the  price  which  legally 
was  charged  or  legally  could  have  been 
charged  on  the  day  before  the  day  on 
which  the  firm  elected  to  be  subject  to 
this  section  without  regard  to  cost  justi¬ 
fication  so  long  as  such  increase  does  not 
result  in  exceeding  the  profit  margin 
allowable  under  this  section. 

(f)  Pay  limitations.  No  firm  may  qual¬ 
ify  as  a  low  profit  margin  firm  if,  during 
its  current  fiscal  year,  and  for  as  long  as 
it  continues  to  use  this  section  as  a  basis 
for  further  increasing  any  price,  it  pays 
or  credits  to  an  officer  or  employee  who 
is  an  owner  or  a  relative  of  an  owner  of 


the  firm  a  rate  of  salary  or  other  com¬ 
pensation  or  benefit  which  exceeds  the 
rate  of  salary  or  other  compensation  or 
benefit  it  paid  or  credited  to  that  officer 
or  employee  during  its  most  recent  fiscal 
year,  plus  5.5  percent  for  each  fiscal  year 
thereafter.  For  the  purposes  of  this 
paragraph,  the  word  “owTner”  means  an 
officer  or  employee  who  owns  (or  is  con¬ 
sidered  to  own  within  the  meaning  of 
section  318(a)(1)  of  the  Internal  Reve¬ 
nue  Code)  on  any  day  of  the  fiscal  year 
concerned,  more  than  5  percent  of  the 
outstanding  stock  of  the  firm. 

(g)  Reporting.  Each  firm  before  uti¬ 
lizing  this  section  for  a  fiscal  year  or  part 
thereof,  in  addition  to  complying  with 
the  reporting  requirements  of  Subpart 
H,  and  before  increasing  any  price  under 
this  section,  shall  furnish  to  the  Council 
sufficient  financial  data  to  support  its 
loss  or  low  profit  position.  Such  a  firm 
may  increase  prices  under  this  section 
after  30  days  following  the  date  of  the 
receipt  of  that  financial  data  by  the 
Council  unless,  during  that  30-day  pe¬ 
riod,  the  Council  suspends  or  disapproves 
that  action  or  seeks  additional  informa¬ 
tion.  The  Council  may  disapprove  such 
action  for  a  firm  whose  profit  margin  is 
at  or  above  the  average  profit  margin 
of  other  firms  engaged  in  the  same 
industry. 

(h)  After  achieving  allowable  profit 
margin.  Within  45  days  after  the  end  of 
a  fiscal  quarter  in  which  a  loss  and  low 
profit  firm  which  has  increased  prices 
pursuant  to  this  section  achieves  its 
base  period  profit  margin  or  approaches 
it  within  .01  percent  at  an  annual  rate, 
use  of  this  section  terminates.  There¬ 
after  the  firm  must  conform  to  the  price 
rules  of  this  part  which  would  be  appli¬ 
cable  to  it  if  it  had  not  been  a  loss  and 
low  profit  firm,  except  that  it  must  con¬ 
tinue  to  utilize  the  base  period  profit 
margin  it  acquired  pursuant  to  this  sec¬ 
tion  in  lieu  of  its  own  base  period  profit 
margin. 

§  150.202  Low  profit  firms:  Certain 
service  organizations. 

(a)  Definition.  For  the  purposes  of 
this  section,  “low  profit  firm”  means  any 
firm  which,  during  its  most  recently 
ended  fiscal  year,  obtained  at  least  90 
percent  of  its  revenues  from  the  furnish¬ 
ing  of  services,  and  which — 

( 1 )  During  its  most  recently  ended  fis¬ 
cal  year  or  during  its  alternative  fiscal 
year  computed  in  accordance  with  para¬ 
graph  (b)  of  this  section,  had  a  profit 
margin  which  was  less  than  1  percent;  or 

(2)  Has  estimated,  and  has  prepared 
supporting  documentation  that  it  will 
have  for  its  current  fiscal  year,  a  profit 
margin  of  less  than  1  percent. 

(b)  Base  period  low  profit-alternative 
fiscal  year.  A  firm  may  compute  an  av¬ 
erage  fiscal  year  for  use  as  an  alternative 
fiscal  year  for  the  purposes  of  paragraph 
(a)  of  this  section  by  combining  and 
dividing  by  two  the  net  sales  for  any 
two  of  that  firm’s  base  period  years. 

(c)  General  rule.  Notwithstanding  any 
other  provision  of  this  part,  but  subject 
to  paragraphs  (d),  (e)  and  (f)  of  this 
section,  a  low  profit  firm  may  after  Au¬ 
gust  12,  1973  increase  any  of  its  prices 


by  an  amount  reasonably  calculated  to 
result  in  a  profit  margin  of  not  to  ex¬ 
ceed  1  percent  by  the  end  of  the  third 
fiscal  quarter  following  the  fiscal  quarter 
in  which  the  prices  are  increased. 

(d)  Pay  Limitations.  No  firm  may  qual¬ 
ify  as  a  low  profit  firm  if,  during  its  cur¬ 
rent  fiscal  year,  and  for  as  long  as  it  con¬ 
tinues  to  use  this  section  as  a  basis  for 
further  increasing  any  price,  it  pays  or 
credits  to  any  of  its  officers  or  employees 
who  is  an  owner  or  a  relative  of  an  owner 
of  the  firm  a  rate  of  salary  or  other  com¬ 
pensation  or  benefit  which  exceeds  the 
rate  of  salary  or  other  compensation  or 
benefit  it  paid  or  credited  to  that  officer 
or  employee  during  its  most  recent  fiscal 
year,  plus  5.5  percent  for  each  fiscal  year 
thereafter.  For  the  purposes  of  this  para¬ 
graph,  the  word  “owner”  means  an  offi¬ 
cer  or  employee  who  owns  (or  is  consid¬ 
ered  to  own  within  the  meaning  of  section 
318(a)  (1)  of  the  Internal  Revenue  Code) 
on  any  day  of  the  fiscal  year  concerned, 
more  than  5  percent  of  the  outstanding 
stock  of  the  firm. 

(e)  Reporting.  Each  firm  before  utiliz¬ 
ing  this  section  for  a  fiscal  year  or  part 
thereof,  in  addition  to  complying  with 
the  reporting  requirements  of  Subpart  H 
of  this  part,  and  before  increasing  any 
price  under  this  section,  furnish  to  the 
Council  sufficient  financial  data  to  sup¬ 
port  its  loss  or  low  profit  position.  Such  a 
firm  may  increase  prices  under  this  sec¬ 
tion  after  30  days  following  the  date  of 
the  receipt  of  that  financial  data  by  the 
Council  unless,  during  that  30-day 
period,  the  Council  suspends  or  disap¬ 
proves  that  action,  or  seeks  additional 
information. 

(f)  After  achieving  allowable  profit 
margin.  Within  45  days  after  the  end 
of  a  fiscal  quarter  in  which  a  loss  and  low 
profit  firm  which  has  increased  prices 
pursuant  to  this  section  achieves  a  profit 
margin  of  1  percent  or  approaches  it 
within  .01  percent  at  an  annual  rate,  use 
of  this  section  terminates.  Thereafter  the 
firm  must  conform  to  the  price  rules  of 
this  part  which  would  be  applicable  to  it 
if  it  had  not  been  a  loss  and  low  profit 
firm,  except  that  it  must  continue  to  uti¬ 
lize  the  1  percent  profit  margin  it  ac¬ 
quired  pursuant  to  this  section  in  lieu 
of  its  own  base  period  profit  margin. 

§  151.203  Seasonal  patterns. 

(a)  General.  Nothwithstanding  any 
other  provision  of  this  part,  prices  which 
normally  fluctuate  in  distinct  seasonal 
patterns  may  be  adjusted  as  prescribed 
in  this  section. 

(b)  Distinct  fluctuation.  Prices  must 
show  a  large  or  otherwise  distinct 
fluctuation  at  a  specific,  identifiable 
point  in  time.  The  distinct  fluctuation 
must  be  an  established  practice  that  has 
taken  place  in  each  of  the  3  years  before 
the  date  of  the  contemplated  change.  New 
firms  may  determine  their  qualifications 
from  those  generally  prevailing  with  re¬ 
spect  to  firms  similarly  situated,  selling  or 
leasing  in  the  same  marketing  area.  If 
there  are  not  similar  firms  in  the  immedi¬ 
ate  area,  qualification  may  be  established 
by  reference  ot  the  nearest  similar  mar¬ 
keting  area. 
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(c)  Time  of  price  fluctuation.  The 
price  fluctuation  referred  to  in  paragraph 
(b)  of  this  section  may  not  take  place  at 
a  time  other  than  the  time  at  which  that 
fluctuation  took  place  in  the  preceding 
year  unless  the  date  of  the  price  fluctua¬ 
tion  is  tied  to  a  specific  event  such  as  a 
previously  planned  introduction  of  new 
models. 

(d)  Allowable  price.  Subject  to  para¬ 
graph  (e)  of  this  section,  if  the  require¬ 
ments  of  paragraphs  (b)  and  (c)  of  this 
section  are  met,  the  maximum  price 
which  may  be  charged  by  the  person 
concerned  is  the  greater  of  the  following : 

(1)  The  base  price  determined  under 
Subpart  F  of  this  part; 

(2)  The  price  authorized  pursuant  to 
the  provisions  of  Subpart  E  or  K  of  this 
part;  or 

(3)  The  price  charged  by  that  firm 
during  the  first  30  days  of  the  period  fol¬ 
lowing  the  current  seasonal  price  ad¬ 
justment,  or  if  the  season  was  less  than 
30  days,  during  the  period  of  that  season. 

For  purposes  of  paragraph  (a)  of  this 
section,  the  price  charged  during  that 
30-day  period,  or  the  period  of  the  season 
if  less  than  30  days,  is  the  weighted  aver¬ 
age  of  the  prices  charged  on  all  trans¬ 
actions  during  that  period. 

(e)  Limitation.  Notwithstanding  para¬ 
graph  (d)  of  this  section,  a  firm  which 
charges  a  price  pursuant  to  this  section, 
may  not  exceed  its  base  period  profit 
margin. 

(f)  Return  to  nonseasonal  prices.  Each 
firm  that  increases  a  price  under  this 
section  shall  decrease  that  price  at  the 
same  date  or  identifiable  point  in  time  as 
the  price  was  decreased  in  the  previous 
season.  The  price  shall  be  decreased  to 
the  allowable  price  for  the  applicable 
season,  pursuant  to  paragraph  (d)  of 
this  section. 

§  151.204  Marketing  cooperatives  and 
market  risk-sharing  transactions. 

(a)  Applicability.  This  section  applies 
to — 

(1)  Sales  of  products  or  services  by  a 
marketing  cooperative,  as  defined  in  par¬ 
agraph  (b)  of  this  section,  for  its  mem¬ 
bers  and  for  other  persons;  and 

(2)  Transactions  for  the  sale  of  prod¬ 
ucts  or  services  by  a  seller  to  a  buyer 
in  which  the  price  is  set  in  whole  or  in 
substantial  part  by  reference  to  the 
buyer’s  proceeds  from  the  later  resale  of 
the  product  or  service,  or  the  sale  by  that 
buyer  of  another  product  or  service  into 
which  the  initial  product  or  service  is 
processed  or  made. 

(b)  Definitions.  For  the  purposes  of 
this  section  “marketing  cooperative” 
means  a  firm  that  is  organized  or  oper¬ 
ated  on  a  cooperative  basis  for  the  pur¬ 
pose  of  marketing  the  products  or  serv¬ 
ices  of  its  members  and  other  persons, 
and  turning  back  to  them  the  proceeds 
of  sales,  less  expenses,  on  the  basis  of 
either  the  quantity  or  the  value  of  the 
products  or  services  furnished  by  them, 
or  that  does  not  make  a  profit  on  the 
sales  for  its  members,  either 

(1)  Because  the  market  price  obtained 
Is  only  enough  to  cover  costs  and  ex¬ 


penses  and  payment  for  their  products 
or  services,  or 

(2)  Because  a  later  additional  pay¬ 
ment  adjusts  the  payment  for  this  pur¬ 
pose  may  be  cash  or  other  item  of  value 
which  qualifies  as  a  “patronage  divi¬ 
dend”  under  section  1388  of  the  Internal 
Revenue  Code  of  1954  (26  USC  1388).  A 
firm  is  not  disqualified  from  being  a  mar¬ 
keting  co-operative  by  conducting  a  por¬ 
tion  of  its  transactions  with  nonmem¬ 
bers.  Each  transaction  of  the  kind 
described  in  paragraph  (a)  (2)  of  this 
section  is  a  “market  risk-sharing  trans¬ 
action”  and  is  considered  to  bind  the 
buyer  and  seller  of  that  transaction  to  a 
“market  risk-sharing  agreement”.  The 
price  which  is  charged  in  a  market  risk¬ 
sharing  transaction  is  a  “market  risk¬ 
sharing  price”.  The  total  proceeds  which 
a  firm  receives  from  a  marketing  co¬ 
operative  for  a  product  or  service  which 
the  cooperative  markets  for  that  firm  is 
also  a  “market  risk-sharing  price”. 

(c)  General.  A  market  risk-sharing 
price,  as  defined  in  paragraph  (b)  of  this 
section,  may  not  exceed  the  price  au¬ 
thorized  to  be  charged  under  any  other 
provision  of  this  part  if  the  kind  of  prod¬ 
uct  or  service  and  the  kind  of  transaction 
concerned  are  not  exempt  from  the  Eco¬ 
nomic  Stalilization  Program  under  Sub¬ 
part  D  of  this  part.  If  a  market  risk- 
sharing  price  is  exempt  thereunder,  and 
if  that  price  is  one  of  the  costs  of  another 
product  or  service  which  is  not  exempt 
thereunder,  the  manufacturer,  service 
organization,  wholesaler,  or  retailer  for 
whom  such  a  market  risk-sharing  price 
is  a  cost  may  charge  a  price  in  excess 
of  the  base  price  or  the  price  authorized 
pursuant  to  §  150.76(d),  or  Subpart  K 
of  this  part,  for  that  other  product  or 
service  under  the  same  conditions  and 
subject  to  the  same  restrictions  as  would 
otherwise  apply  to  that  person  under  this 
part,  except  that — 

(1)  If  that  firm  is  also  a  marketing  co¬ 
operative  and  charges  a  price  pursuant 
to  this  section,  the  ratio  of  its  operat¬ 
ing  income  to  its  net  sales  in  the  current 
fiscal  year  may  not  exceed  the  ratio 
which  prevailed  during  the  base  period 
(in  computing  this  ratio  the  firm  may 
elect  to  reduce  operating  income  by 
patronage  dividends  in  both  the  base 
period  and  the  current  period) ;  and 

(2)  The  costs  which  are  determined 
by  the  market  risk-sharing  plan  shall, 
for  the  purposes  of  this  part,  be  con¬ 
sidered  to  be  imputed  allowable  costs. 

(d)  Imputed  allowable  costs.  The  im¬ 
puted  allowable  cost  shall  be: 

(1)  Any  price  that  is  published  or 
otherwise  documented  as  prevailing  in 
the  trade  and  which  the  firm  has  cus¬ 
tomarily  used  in  establishing  a  payment 
at  the  time  of  delivery  of  the  product  or 
service,  or  in  determining  pool  interest 
in  deliveries  of  the  product  or  service; 
or  if  none, 

(2)  The  average  documented  price 
paid  by  competitors  for  the  same  prod¬ 
uct  or  service  in  transactions  that  are 
not  by  the  marketing  co-operative  or  are 
not  market  risk-sharing  transactions  in 
the  same  marketing  area,  or,  if  no  sig¬ 


nificant  number  of  those  transactions 
are  occurring  in  the  same  marketing 
area,  in  the  closest  substantially  similar 
marketing  area;  or  if  none, 

(3)  The  published  price  of  the  same 
product  or  service  under  Federal  Gov¬ 
ernment  support  programs,  State  or 
Federal  marketing  orders,  commodity 
market  quotations,  or  Department  of 
Agricultural  Market  News  Service  Re¬ 
ports,  whichever  is  most  commonly  used 
in  the  trade  as  an  indicator  of  current 
commercial  market  prices;  or  if  none, 

(4)  The  published  price  or  average 
documented  price  paid  by  competitors 
for  a  related  product  or  service  that  has 
a  similar  price  pattern  in  the  same 
marketing  area,  or  in  the  closest  sub¬ 
stantially  similar  marketing  area. 

§  151.205  Purchasing  co-operatives. 

(a)  Applicability.  This  section  applies 
to  sales  of  products  or  services  by  a 
purchasing  co-operative,  as  defined  in 
paragraph  (b)  of  this  section,  to  its 
members  and  to  other  persons. 

(b)  Definitions.  For  the  purposes  of 
this  section  “purchasing  cooperative” 
means  a  firm  that  is  organized  or  op¬ 
erated  on  a  co-operative  basis  for  the 
purpose  of  purchasing  or  manufacturing 
products  or  services  for  its  members  and 
other  persons  at  cost,  plus  expenses,  or 
that  does  not  make  a  profit  on  sales  to 
its  members,  either  because  the  initial 
price  charged  is  only  enough  to  cover 
costs  and  expenses  or  because  a  later  re¬ 
fund  reduces  the  net  price  to  such  an 
amount.  A  refund  for  this  purpose  may 
be  cash  or  other  item  of  value  which 
qualifies  as  a  “patronage  dividend” 
under  section  1388  of  the  Internal  Reve¬ 
nue  Code  of  1954  (26  USC  1388).  A  firm 
is  not  disqualified  from  being  a  purchas¬ 
ing  co-operative  by  conducting  a  por¬ 
tion  of  its  transactions  with  nonmembers. 

(c)  General.  A  purchasing  co-operative 
may  charge  any  price  for  a  product  or 
service  it  sells  to  its  members  or  other 
persons,  except  that  a  firm  which  prices 
pursuant  to  this  section,  the  ratio  of  its 
operating  income  to  its  net  sales  in  the 
current  fiscal  year,  may  not  exceed  the 
ratio  that  prevailed  during  the  base 
period  (in  computing  this  ratio  the  firm 
may  elect  to  reduce  operating  income 
by  patronage  dividend  in  both  the  base 
period  and  the  current  period). 

(d)  Exceptions.  A  purchasing  co-op¬ 
erative  that  sells  a  product  to  its  mem¬ 
bers  or  other  persons  primarily  for  their 
resale  and  not  for  their  use  or  consump¬ 
tion  shall  charge  a  price  in  accordance 
with  its  allowable  costs  or  gross  margins 
for  the  item’s  merchandise  category.  In 
computing  its  ratio  or  operating  income 
to  net  sales  a  purchasing  co-operative 
may  not  use  the  election  authorized  in 
paragraph  (c)  of  this  section  for  patron¬ 
age  dividends.  The  provisions  of  this 
paragraph  do  not  apply  to  a  sale  made 
by  a  pin-chasing  co-operative  operating 
under  the  Agricultural  Marketing  Act  of 
1929,  as  amended  (12  U.S.C.  1141(j)),  to 
a  member  or  other  person  of  that  co¬ 
operative  who  is  also  a  co-operative  and 
only  resells  to  its  members  or  other  per¬ 
sons  for  their  use  or  consumption. 
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§  150.206  Stabilization  of  particular  in¬ 
dustries  and  sectors. 

( a)  Whenever  the  Council  finds  it  nec¬ 
essary  to  achieve  the  goals  of  the  Eco¬ 
nomic  Stabilization  Program,  it  may  issue 
regulations  providing  for  the  stabiliza¬ 
tion  of  prices  in  a  particular  industry, 
sector  of  the  economy  or  part  thereof. 

(b)  The  Council  may  order  public 
hearings  with  respect  to  the  regulations 
issued  or  to  be  issued  pursuant  to  para¬ 
graph  (a)  of  this  section  if  the  Council 
determines  that  public  hearings  would 
aid  in  achieving  the  goals  of  the  Eco¬ 
nomic  Stabilization  Program. 

Subpart  K — Retailers  and  Wholesalers 
§  1 50.301  Purpose  and  scope. 

(a)  Except  as  provided  in  §  150.302, 
this  subpart  prescribes  mandatory  con¬ 
trols  applicable  to  firms  which  engage  in 
retailers  or  wholesalers  of  crude  petro¬ 
leum  or  petroleum  products  to  which 
Subpart  L  of  this  part  applies. 

(b)  To  the  extent  this  subpart  may  be 
inconsistent  with  other  provisions  in  this 
part,  the  provisions  in  this  subpart 
govern. 

§  150.302  Effective  date  of  applicability 
to  food  retailers  and  wholesalers. 

Until  September  12,  1973,  this  subpart 
does  not  apply  to  those  retailers  or 
wholesalers  of  meat  or  other  food  prod¬ 
ucts  who  remain  subject  to  Subpart  M  of 
Part  130  or  Subpart  I  of  Part  140  of  this 
title  until  that  time. 

§  150.303  Definitions. 

As  used  in  this  subpart. 

“Customer  category”  means  a  group  of 
related  customers  distinguished  from 
other  customers  because  of  customary 
price  differentials  between  those  cus¬ 
tomers  and  other  customers,  which  is 
treated  as  a  single  pricing  unit,  irrespec¬ 
tive  of  the  products  they  purchase,  for 
the  purposes  of  this  subpart. 

“Gross  margin”  means  the  ratio  that 
total  revenues  received  less  the  cost  of 
goods  sold  bears  to  total  revenues 
received. 

“Gross  margin  base  period”  means  the 
last  fiscal  year  ending  prior  to  Febru¬ 
ary  5,  1973. 

“Merchandise  category”  means  a  group 
of  related  products  which  is  treated  as 
a  single  pricing  unit  for  the  purposes  of 
this  subpart. 

“Pricing  entity”  means  the  lowest  level 
of  organization  within  a  firm  at  which 
pricing  decisions  are  made. 

§  1 50.301  General  pricing  rules. 

(a)  This  section  becomes  effective 
with  respect  to  a  price  category  I  firm 
or  price  category  II  firm  to  which  this 
subpart  applies  when  the  firm  submits 
the  merchandise  pricing  plan  required 
by  §  150.306(a).  It  becomes  effective  with 
respect  to  a  price  category  ni  firm  to 
which  this  subpart  applies  when  the 
Firm  completes  the  merchandise  pricing 
plan  required  by  §  150.309. 

(b)  A  firm  to  which  this  section  has 
become  applicable  may  charge  a  price 
for  an  item  in  excess  of  the  base  price  of 
that  item  only  if — 


(1)  The  gross  margin  for  that  item’s 
merchandise  category  for  any  fiscal 
quarter  in  which  the  increased  price  is 
charged  does  not  exceed  the  higher  of — 

(1)  the  gross  margin  realized  for  that 
category  during  the  corresponding  fiscal 
quarter  of  the  gross  margin  base  period ; 
or 

(ii)  the  gross  margin  realized  for  that 
category  for  the  retailer’s  or  wholesaler’s 
gross  margin  base  period; 

(2)  The  gross  margin  for  that  item’s 
merchandise  category  for  any  fiscal  year 
in  which  the  increased  price  is  charged 
does  not  exceed  the  gross  margin  real¬ 
ized  for  that  category  for  the  retailer’s 
or  wholesaler’s  gross  margin  base  period ; 
and 

(3)  The  firm’s  profit  margin  for  any 
fiscal  year  in  which  the  increased  price 
is  charged  does  not  exceed  its  base  period 
profit  margin. 

§  150.305  Establishment  of  merchandise 
categories. 

(a)  Except  as  otherwise  provided  in 
this  section  a  retailer  or  wholesaler  shall 
use  the  merchandise  categories  set  forth 
in  Appendix  A  to  this  subpart. 

(b)  If  a  retailer  or  wholesaler  sells 
items  which  do  not  fall  within  any  of 
the  categories  listed  in  Appendix  A,  he 
may  form  additional  merchandise  cate¬ 
gories.  each  of  which  must  include  all 
related  items  falling  within  the  same 
general  description.  For  each  such  cate¬ 
gory  included  in  a  plan  required  to  be 
submitted  to  the  Cost  of  Living  Council 
pursuant  to  5  150.306,  the  retailer  or 
wholesaler  shall  submit  with  the  plan  a 
statement  demonstrating  that  the  cate¬ 
gories  are  consistent  with  the  require¬ 
ments  of  this  subpart. 

(c)  If  a  retailer’s  or  wholesaler’s  cus¬ 
tomary  business  relies  on  customer  cate¬ 
gories  rather  than  merchandise  cate¬ 
gories,  he  may  substitute  customer 
categories  in  his  merchandise  pricing 
plan.  When  such  a  substitution  is  made 
in  a  plan  required  to  be  submitted  to  the 
Cost  of  Living  Council  pursuant  to 
§  150.306,  the  retailer  or  wholesaler  shall 
also  submit  a  statement  demonstrating 
that  the  categories  are  consistent  with 
the  requirements  of  this  subpart. 

(d)  A  firm  which  is  primarily  a  re¬ 
tailer  or  wholesaler  may  include  within 
its  merchandise  pricing  plan  related 
manufacturing  and  service  activities 
which  are  integrated  into  its  retail  or 
wholesale  activities  and  constitute  not 
more  than  10  percent  of  the  firm’s  total 
retail  and  wholesale  sales  for  the  imme¬ 
diately  preceeding  fiscal  year. 

§  150.306  Merchandise  pricing  plans; 
retailers  and  wholesalers  with  annual 
revenues  of  $50  million  or  more. 

<a)  Each  price  category  I  firm  and 
each  price  category  n  firm  to  which  this 
subpart  applies,  shall  prepare  and  sub¬ 
mit  to  the  Cost  of  Living  Council  a  mer¬ 
chandise  pricing  plan.  The  plan  must 
include — 

(1)  A  description  of  the  retailer's  or 
wholesaler’s  internal  organization  as  it 
relates  to  pricing  activities; 

(2)  A  list  of  the  retailer’s  or  wholesal¬ 
er’s  pricing  entities; 


(3)  A  completed  Form  CLC _ on 

each  pricing  entity  setting  forth  its  mer¬ 
chandise  categories,  the  base  period  gross 
margin  for  each  category,  and  the  gross 
margin  realized  for  each  category  during 
each  fiscal  quarter  of  the  gross  margin 
base  period; 

(4)  A  list  of  products  and  product 
lines  carried  by  the  retailer  or  whole¬ 
saler;  and 

(5)  A  description  of  the  manner  in 
which  the  retailer  or  wholesaler  makes 
its  pricing  decisions. 

(b)  Within  60  days  after  it  receives  a 
retailer’s  or  wholesaler’s  merchandise 
pricing  plan,  the  Council  will  review  the 
plan  and  (1)  approve  it  or  (2)  take  the 
action  provided  for  in  §  150.307. 

§  150.307  Incomplete  and  nonconform¬ 
ing  plans. 

(a)  If  after  reviewing  a  merchandise 
pricing  plan  submitted  pursuant  to 
§  150.306,  the  Cost  of  Living  Council  de¬ 
termines  that  the  information  submitted 
is  incomplete  or  inaccurate  or  that  the 
plan  does  not  conform  to  the  require¬ 
ments  of  this  subpart,  it  will  notify  the 
submitting  retailer  or  wholesaler  of  its 
determination  and  the  basis  for  that  de¬ 
termination.  The  retailer  or  wholesaler 
shall,  within  the  time  prescribed  by  the 
Council,  submit  to  the  Council  such  ad¬ 
ditional  data  or  information  as  the 
Council  may  require  or  such  modifica¬ 
tions  to  its  plan  as  may  be  necessary 
to  bring  it  into  conformance  with  the  re¬ 
quirements  of  this  subpart.  Effective 
upon  receipt  of  the  notice  the  retailer  or 
wholesaler  may  not  implement  any  fur¬ 
ther  price  increases  until  the  Council 
approves  the  plan  or  otherwise  advises 
the  retailer  or  wholesaler. 

(b)  In  addition,  if  the  retailer  or 
wholesaler  fails  to  submit  the  required 
additional  data,  information,  or  modifi¬ 
cations,  within  the  time  prescribed  by 
the  Council  or,  if  after  submission 
thereof,  the  Council  determines  that  the 
merchandise  pricing  plan  still  does  not 
conform  to  the  requirements  of  this  sub¬ 
part,  it  may  order  the  retailer  or  whole¬ 
saler  to  reduce  his  prices  to  base  prices 
or  such  other  level  above  base  prices  as 
the  Council  may  determine  to  be  appro¬ 
priate  and  to  submit  a  new  plan  based 
on  new  categories  or  pricing  entities, 
specified  by  the  Council. 

§  150.308  Approved  plans. 

(a)  After  the  Cost  of  Living  Council 
approves  a  retailer’s  or  wholesaler’s  mer¬ 
chandise  pricing  plan,  the  retailer  or 
wholesaler  shall  use  the  categories  and 
pricing  entities  specified  in  the  approved 
plan  in  monitoring  its  prices  and  filing 
such  reports  as  may  be  required  by  the 
Council. 

(b)  A  retailer  or  wholesaler  may 
modify  its  approved  merchandise  pricing 
plan  only  after  the  modification  has  been 
approved  by  the  Council. 

§  150.309  Merchandise  pricing  plans; 
retailers  and  wholesalers  with  annual 
revenues  of  less  than  $50  million. 

Each  price  category  m  firm  to  which 
this  subpart  applies,  shall  prepare  and 
maintain  at  its  principal  place  of  busi- 
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ness,  a  merchandise  pricing  plan.  The 
firm  may  group  all  of  its  retail  or  whole¬ 
sale  products  into  a  single  merchandise 
category,  in  which  case  its  merchandise 
pricing  plan  need  only  consist  of  a  com¬ 
pleted  Form  CLC _ setting  forth 

the  base  period  gross  margin  informa¬ 
tion  for  that  single  category.  However, 
if  the  firm  elects  to  use  more  than  one 
category,  its  plan  must  include,  to  the 
extent  applicable,  each  of  the  items 
specified  in  §  140.306(a)  of  this  chapter 
for  plans  required  to  be  submitted  to  the 
Cost  of  Living  Council. 

§  150.310  Reporting. 

(a)  Each  price  category  I  firm  and 

each  price  category  II  firm  to  which  this 
subpart  applies  shall  prepare  and  submit 
to  the  Cost  of  Living  Council  within 
45  days  after  the  end  of  each  fiscal  quar¬ 
ter  a  Form  CLC _ in  the  manner  pre¬ 

scribed  by  the  Council. 

(b)  Each  price  category  III  firm  to 
which  this  subpart  applies  shall  prepare 
and  submit  to  the  Cost  of  Living  Council 
within  45  days  after  the  end  of  each  fiscal 

year  a  Form  CLC _ in  the  manner 

prescribed  by  the  Council. 

§  150.311  Rrpiirifioalion  of  a  quarterly 
violation. 

(a)  If  a  firm’s  gross  margin  for  a  par¬ 
ticular  category  for  any  fiscal  quarter 
other  than  the  fourth  fiscal  quarter,  ex¬ 
ceeds  the  limitations  prescribed  in 
§  150.304(b)  (1) ,  the  Cost  of  Living  Coun¬ 
cil  will  reduce  any  sanctions  it  may  im¬ 
pose  for  the  violation  to  the  extent  that 
the  firm  offset  the  overage  in  the  suc¬ 
ceeding  fiscal  quarter. 

(b)  If  a  firm’s  gross  margin  for  a  par¬ 
ticular  category  has  not  exceeded  the 
limitations  prescribed  in  §  150.304(b)(1) 
during  any  of  the  first  three  fiscal  quar¬ 
ters  but  exceeds  those  limits  for  the 
fourth  fiscal  quarter,  the  Cost  of  Living 
Council  will  not  impose  sanctions  for  the 
violation  if  the  gross  margin  for  that 
category  for  the  fiscal  year  is  within  the 
limitation  prescribed  in  §  150.304(b)(2). 

(c)  A  firm  is  entitled  to  the  quarterly 
gross  margin  overage  relief  provided  by 
this  section  only  once  per  category  within 
any  fiscal  year. 

Appendix  A 

MERCHANDISE  CATEGORIES 
APPLICABLE  TO  RETAILERS  AND 
WHOLESALERS 

DEPARTMENT  STORES 

101  Bedroom  furniture 

102  Boys’  clothing  and  accessories 

103  Building  supplies 

104  Cafeteria 

105  Children’s  shoes 

106  China  and  crystal  ware 

107  Clocks  and  watches 

108  Confections 

109  Cosmetics  and  toilet  articles 

110  Dining  furniture 

111  Domestics — yard  goods,  linens,  etc. 

112  Eye  ware 

113  Gift  ware 

114  Girls’  clothing  and  accessories 

115  Hand  tools 

116  Hardware 

117  Hobbies,  crafts  and  educational  mate¬ 

rials 

118  Housewares — small  appliances,  kitchen¬ 

ware,  etc. 


119  Infants’  ware 

120  Jewelry 

121  Lamps  and  other  Ughtlng  fixtures 

122  Lawn  and  garden 

123  Living  room  furniture 

124  Luggage 

125  Major  appliances 

126  Men’s  accessories 

127  Men’s  clothing 

128  Men’s  shoes 

129  Notions 

130  Office  supplies  and  equipment 

131  Outdoor  furniture 

132  Paint 

133  Photo 

134  Power  tools 

135  Rugs,  carpets  and  other  floor  coverings 

136  Silver  pieces  and  silverware 

137  Sporting  goods 

138  Tires,  batteries  and  accessories 

139  Wallpaper  and  other  wall  coverings 

140  Women’s  accessories 

141  Women’s  clothing 

142  Women’s  shoes 

DRUGSTORES 

201  Apparel 

202  Books,  magazines,  newspapers 

203  Cafeteria/restaurant 

204  Cards  and  stationery 

205  Confections 

206  Cosmetics  and  toilet  articles 

207  Drugs — prescription 

208  Drugs — non-prescription 

209  Housewares 

210  Medical  and  dental  equipment  and  sup¬ 

plies 

211  Notions 

212  Photos 

213  Seasonal — summer 

214  Seasonal — winter 

215  Tobacco  products  and  related  items 

216  Toys  and  games 

VARIETY  STORES 

301  Cafeteria 

302  Children’s  and  infants’  apparel  and  ac¬ 

cessories 

303  Confections 

304  Cosmetics  and  toilet  articles 

305  Domestics 

306  Furniture  and  lamps 

307  Hardware 

308  Housewares 

309  Jewelry,  clocks,  watches  and  giftware 

310  Luggage 

311  Men’s  apparel  and  accessories 

312  Notions 

313  Pets  and  pet  supplies 

314  Photo 

315  Seasonal — summer 

316  Seasonal — winter 

317  Sporting  goods 

318  Stationery,  office  supplies  and  greeting 

cards 

319  Toys,  games  and  hobbies 

320  Women’s  apparel  and  accessories 

FOOD  OPERATIONS 

401  Alcoholic  beverages 

402  Baked  goods 

403  Canned  food  items 

404  Dairy 

405  Delicatessan 

406  Fish,  fresh 

407  Frozen  food 

408  General  mechandise,  non-food 

409  Grocery  items  other  than  canned 

410  Health  and  beauty  aids 

411  Meat 

412  Produce 

413  Tobacco  products  and  related  items 

HARDWARE  STORES 

501  Building  materials — brick,  sand,  gravel, 
cement,  concrete,  etc. 

602  Building  supplies — windows,  doors, 

screens,  fences,  hardware,  etc. 

503  Housewares 


504  Lawn  and  garden  supplies 

505  Lumber 

506  Paints,  paint  supplies 

507  Tools,  hard 

508  Tools,  power 

FURNITURE 

701  Accessories,  non-furniture 

702  Bedding,  spreads,  pillows 

703  Bedroom  furniture 

704  Carpets  and  floor  covering 

705  Diningroom  furniture 

706  Drapery  and  fabric 

707  Lamps 

708  Occasional  furniture 

709  Summer,  patio,  casual  furniture 

710  Upholstered  furniture 

Subpart  L — Petroleum  and  Petroleum 
Products 

§  150.351  Purpose  and  scope. 

(a)  This  part  prescribes  mandatory 
controls  applicable  to  the  sale  of  crude 
petroleum  and  certain  petroleum  prod¬ 
ucts  and  leases  by  gasoline  manufactur¬ 
ers  or  resellers  to  gasoline  retailers  of 
real  property  to  be  used  in  the  retailing 
of  gasoline. 

(b)  To  the  extent  this  subpart  may  be 
inconsistent  with  other  provisions  in  this 
part,  the  provisions  in  this  subpart 
govern. 

§  150.352  Definitions. 

For  the  purposes  of  this  subpart 
“Actual  markup”  means  the  difference 
between  a  seller’s  January  10,  1973,  sell¬ 
ing  price  of  a  product  (reflecting  any  ap¬ 
plicable  customary  price  differential) 
and  the  seller’s  cost  of  that  product 
which  he  sold  on  January  10, 1973.  If  the 
seller  made  no  sale  of  that  product  on 
January  10,  1973,  the  selling  price  is  the 
selling  price  of  the  product  (reflecting 
any  applicable  customary  price  differen¬ 
tial)  in  the  most  recent  sale  before  Jan¬ 
uary  10,  1973. 

“Base  price”  means  the  base  price  de¬ 
termined  pursuant  to  §  150.359,  or  in  the 
case  of  a  new  product,  §  150.360. 

“Ceiling  price”  means  the  ceiling  price 
determined  pursuant  to  §  150.358. 

“Customary  price  differential”  in¬ 
cludes  a  price  distinction  based  on  a  dis¬ 
count,  allowance,  add-on,  premium,  and 
an  extra  based  on  a  difference  in  volume, 
grade,  quality,  or  location  or  type  of  pur¬ 
chaser,  or  term  or  condition  of  sale  or 
delivery. 

“Covered  product”  means  a  product 
described  in  the  1972  edition.  Standard 
Industrial  Classification  Manual.  Indus¬ 
try  Code  1311  (except  natural  gas) ,  1321, 
or  2911. 

“Domestic  crude  petroleum”  means  a 
crude  petroleum  produced  in  any  of  the 
several  States,  or  the  District  of  Colum¬ 
bia  or  from  the  “outer  continental  shelf” 
as  defined  in  43  USC  1331. 

“Manufacturer”  means  a  business  en¬ 
tity  which  produces  or  refines  crude 
petroleum,  or  refines  liquid  hydrocarbons 
from  oil  and  gas  field  gases,  or  recovers 
liquefied  petroleum  gases  incident  to 
petroleum  refining. 

“Producer”  means  a  business  entity 
which  produces  crude  petroleum. 

“Reseller”  means  a  person  who  carries 
on  the  trade  or  business  of  purchasing 
gasoline,  heating  oil,  or  diesel  fuel,  and 
without  substantially  changing  its  form. 
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reselling  it  to  other  than  ultimate  con¬ 
sumers  or  purchasing  any  other  covered 
product,  and  without  substantially 
changing  its  form,  reselling  it  to  other 
resellers  or  to  ultimate  consumers. 

“Retailer”  means  a  person  who  carries 
on  the  trade  or  business  of  purchasing 
gasoline,  heating  oil,  or  diesel  fuel  and 
without  substantially  changing  its  form, 
selling  it  to  ultimate  consumers. 

§  150.353  Ceiling  price  rule:  Retail 
sales. 

(a)  Applicability.  This  section  applies 
to  each  retail  sale  of  diesel  fuel  grade  No. 
2-D  as  defined  in  American  Society  for 
Testing  and  Materials  (ASTM)  D975-71, 
heating  oil  grade  no.  2  as  defined  in 
American  Society  for  Testing  and  Ma¬ 
terials  Designation  (ASTM)  D396-71,  or 
any  of  the  various  grades  of  retail  gaso¬ 
line. 

<b)  Rule.  No  retailer  of  gasoline,  diesel 
fuel  or  heating  oil  may  charge  a  price  for 
that  product  which  exceeds  the  ceiling 
price  of  the  product. 

(c)  Posting.  Each  retailer  of  gasoline 
shall  post  on  each  pump  that  he  uses  to 
dispense  gasoline,  the  ceiling  price  and 
the  minimum  research  octane  rating  (as 
described  in  the  American  Society  for 
Testing  Materials  (ASTM)  “Standard 
Specifications  for  Gasoline”  (D439-70) 
of  the  gasoline  sold  from  that  pump. 

§  150.354  Ceiling  price  rule:  Crude 
petroleum. 

(a)  Applicability.  This  section  applies 
to  (1),  except  as  provided  in  paragraph 
(c)  of  this  section,  the  first  sale  by  a 
producer  of  domestic  crude  petroleum, 
and  (2)  the  first  sale  by  a  royalty  owner 
of  domestic  crude  petroleum  accepted  as 
a  royalty  payment  pursuant  to  the  terms 
of  a  lease  between  the  royalty  owner  and 
the  producer  of  that  domestic  crude 
petroleum. 

(b)  Rule.  (1)  General.  Except  as  pro¬ 
vided  in  paragraph  (b)  (2)  of  this  sec¬ 
tion,  no  producer  of  domestic  crude 
petroleum  and  no  royalty  owner  may 
charge  a  price  higher  than  the  ceiling 
price  for  that  domestic  crude  petroleum. 

(2)  Special  release  rule.  Notwithstand¬ 
ing  paragraph  (b)(1)  of  this  section,  a 
producer  of  new  crude  petroleum  from  a 
property  which  he  leases  or  owns  may  in 
the  month  produced,  or  in  any  subse¬ 
quent  month,  sell  that  new  crude  petro¬ 
leum  without  respect  to  the  ceiling  price. 
However,  if  the  amount  of  crude  petro¬ 
leum  produced  in  any  month  is  less  than 
the  base  production  control  level  for  the 
property  for  that  month,  any  new  crude 
petroleum  produced  from  that  property 
during  any  subsequent  month  may  not 
be  sold  pursuant  to  this  subparagraph 
until  an  amount  of  the  new  crude  petro¬ 
leum  equal  to  the  difference  between  the 
amount  of  crude  petroleum  actually  pro¬ 
duced  from  that  property  during  the 
earlier  month  and  the  base  production 
control  level  for  that  property  for  the 
earlier  month  has  been  sold  at  or  below 
Its  ceiling  price. 

(3)  Released  crude.  If  during  a  par¬ 
ticular  month,  a  producer  produces  from 


a  property  new  crude  petroleum  which 
could  be  sold  at  other  than  the  ceiling 
price  pursuant  to  paragraph  (b)  (2)  of 
this  section,  he  may  sell  without  regard 
to  the  ceiling  price,  an  amount  of  the 
base  production  control  level  crude  petro¬ 
leum  for  that  month  equal  to  the  new 
crude  petroleum  for  that  property  for 
that  month.  The  maximum  price  that  he 
may  charge  for  the  crude  petroleum 
(other  than  new  crude)  in  this  case  shall 
be  computed  as  follows : 

p-~pH§S:r,yp--p-> 

Where: 

Maximum  price  that  may  be  charged  for  the 
crude  petroleum  (other  than  new  erude) 
purchased  from  the  property  ($/bbI); 

P.  —Ceiling  price  of  the  crude  petroleum  ($/bbl); 

Ck,eF=  Base  production  control  level  for  the  property 
.(bbPs); 

Cf,  —Total  amount  of  crude  petroleum  produced 
from  the  property  during  the  month  (bbl’s); 
and 

Pm  =Current  free  market  price  of  the  particular 
quality  and  grade  of  crude  petroleum  ($/bbl). 

Application  of  this  formula  may  be 
illustrated  by  the  following  example: 

Example:  During  September  1973,  Firm  X 
produces  8,170  barrels  of  a  single  grade  of 
crude  petroleum  from  a  particular  property. 
During  September  1972,  6,420  barrels  of  crude 
petroleum  were  produced  from  the  same 
property.  The  celling  price  for  the  September 
1973  crude  petroleum  Is  $4.10  per  barrel,  and 
Its  free  market  price  (l.e.  the  price  X  can  get 
on  the  market  for  the  1,760  barrels  of  new 
crude)  is  $4.95  per  barrel.  The  maximum  price 
that  X  may  charge  for  the  6,420  barrels  of 
other  than  new  crude  petroleum  (l.e.  old  plus 
release  crude)  produced  In  September  1973 

fWK  10+(f^— 1)(4.95— $4.10) 

J’„.,=*4.10+(.27)  (*.85) 

•P„.«  =  *4  10+*.23 
Pm**=t4  33/bbl 

(4)  Definitions.  For  purposes  of  this 
subparagraph 

“Base  production  control  level”  for  a 
particular  month  means — 

(i)  For  a  particular  property  on  which 
the  producer  has  leased  production 
rights,  the  total  number  of  barrels  of 
domestic  crude  petroleum  produced  in 
the  same  month  of  1972  from  that  prop¬ 
erty. 

(ii)  For  a  particular  property  on  which 
the  producer  owns  production  rights,  the 
total  number  of  barrels  of  domestic  crude 
petroleum  produced  In  the  same  month 
of  1972  from  that  property. 

“New  crude  petroleum”  means  the 
total  number  of  barrels  of  domestic  crude 
petroleum  produced  from  a  leased  or 
owned  property  in  a  specific  month  less 
the  base  production  control  level  for  that 
property. 

(c)  Exchange  for  imported  crude 
petroleum.  Notwithstanding  paragraph 
(b)  of  this  section,  a  producer  of  do¬ 
mestic  crude  petroleum  who  negotiates 
an  exchange  of  domestic  crude  petroleum 
for  an  equal  amount  of  imported  crude 
petroleum  to  be  refined  by  the  producer 
may,  subject  to  prior  approval  by  the 
Cost  of  Living  Council,  price  that  do¬ 
mestic  crude  petroleum  at  a  price  not  to 
exceed  the  price  of  the  imported  crude 
petroleum  with  which  it  is  exchanged. 


§  1 50.355  Price  rule :  Resellers. 

(a)  Applicability.  This  section  applies 
to  each  resale  of  a  covered  product,  other 
than  a  retail  sale  of  a  product  which  is 
subject  to  S  150.353  and  is  purchased  and 
resold  without  substantial  change  in 
form. 

(b)  Rule.  No  reseller  of  a  product  to 
which  this  section  applies  may  charge  a 
price  in  excess  of  the  actual  cost  of  the 
particular  inventory  of  product  being  re¬ 
sold  plus  the  actual  markup  the  reseller 
applied  to  that  product  on  January  10, 
1973.  If  a  covered  product,  imported  from 
outside  the  several  States  and  the  Dis¬ 
trict  of  Columbia  is  commingled  with 
other  imported  product  or  with  the  same 
product  produced  in  one  of  the  several 
States  or  the  District  of  Columbia,  any 
increase  in  the  cost  of  the  imported 
product  incurred  after  May  15, 1973,  may 
be  averaged  into  the  cost  of  the  product 
with  which  it  is  commingled.  However,  in 
no  case  may  the  reseller’s  profit  margin 
exceed  that  which  prevailed  during  its 
base  period. 

§  150.356.  Price  rule:  Manufacturers. 

(a)  Applicability.  This  section  applies 
to  each  sale  of  a  covered  product  by  the 
manufacturer  of  that  product  other 
than — 

(1)  a  retail  sale  which  is  subject  to 
5  150.353; 

(2)  the  first  sale  of  domestic  crude 
petroleum  which  is  subject  to  §  150.354; 

(3)  a  resale  which  Is  subject  to 
§  150.355;  or 

(4)  a  sale  of  domestic  crude  petroleum 
in  exchange  for  an  equal  dollar  value  of 
imported  crude  petroleum. 

(b)  Rule.  Except  as  otherwise  provided 
in  this  subparagraph,  a  manufacturer 
may  not  charge  a  price  for  a  covered 
product  in  excess  of  the  base  price  of 
that  product  until  the  proposed  price 
increase  has  been  prenotified  to  the  Cost 
of  Living  Council  using  the  prenotifica¬ 
tion  procedure  specified  in  Subpart  H 
for  price  category  I  firms.  A  manufac¬ 
turer  may,  without  prenotifying  the 
Council  adjust  its  prices  to  the  extent  the 
adjustment  reflects  solely  an  increase  in : 

(1)  The  price  actually  paid  for  domes¬ 
tic  crude  petroleum  purchased  and  re¬ 
fined  by  the  manufacturer  over  the  ceil¬ 
ing  price  of  that  domestic  crude  deter¬ 
mined  in  accordance  with  §  150.358(b) ; 
or 

(2)  The  price  actually  paid  for  im¬ 
ported  crude  petroleum  (other  than 
crude  petroleum  received  through  an 
equal  exchange  to  which  §  150.154  (c) 
applies)  refined  by  the  manufacturer  or 
for  an  imported  covered  product  over  the 
cost  of  that  crude  petroleum  or  product 
to  that  manufacturer  on  May  15,  1973. 

However,  in  no  case  may  the  manufac¬ 
turer’s  profit  margin  exceed  that  which 
prevailed  during  its  base  period. 

§  150.357  Price  rule:  Leases. 

(a)  Applicability.  This  section  applies 
to  each  lease  by  a  gasoline  manufacturer 
or  reseller  of  a  retail  gasoline  station 
to  a  retailer  of  gasoline. 
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(b)  Rule.  A  gasoline  manufacturer  who 
leases  real  property  to  a  gasoline  retailer 
for  use  in  retailing  gasoline  may  not — 

(1)  increase,  offer  to  increase,  or  give 
notice  of  intent  to  increase  the  rent  for 
that  real  property  to  an  amount  in  ex¬ 
cess  of  the  base  rent  established  under 
§  150.359(b); 

(2)  increase  the  retailer’s  obligation  to 
sell  covered  products  to  a  level  above 
that  which  prevailed  for  that  retailer 
during  the  month  of  May,  1973;  or 

(3)  impose  any  operating  requirements 
on  the  retailer  which  would  be  incon¬ 
sistent  with  the  Economic  Stabilization 
Program  such  as  increasing  the  retailer’s 
hours  of  operation  or  the  volume  of  any 
covered  product  which  he  must  sell. 

§  150.358  Coiling  price  determination. 

(a)  Retal  diesel  fuel,  heating  oil  and 
gasoline.  The  ceiling  price  of  diesel  fuel, 
heating  oil,  or  gasoline  for  any  particular 
location  at  which  it  is  sold  is  the  actual 
price  paid  by  the  seller  for  the  product 
sold  at  that  location  on  August  12,  1973, 
plus  the  actual  markup  applied  by  the 
seller  at  that  location  on  January  10, 
1973  to  the  cost  of  the  same  product. 

(b)  Domestic  crude  petroleum.  The 
ceiling  price  for  a  particular  grade  of 
domestic  crude  petroleum  in  a  particular 
field  is  the  highest  posted  price  at  7:00 
a.m.,  e.d.t..  May  15,  1973  for  that  grade 
of  crude  petroleum  at  that  field,  or  if 
there  are  no  posted  prices  in  that  field, 
the  related  price  for  that  grade  of  crude 
petroleum  which  is  most  similar  in  kind 
and  quality. 

§  150.359  Base  price  determination. 

(a)  Manufacturers.  The  base  price  of 
a  covered  product  being  sold  by  the 
manufacturer  of  that  product  is  the 
price  the  manufacturer  charged  for  that 
product  (reflecting  any  applicable  cus¬ 
tomary  price  differential)  on  May  15, 
1973.  If  the  manufacturer  made  no  sale 
of  the  product  on  May  15,  1973,  the  base 
price  is  the  price  he  charged  for  that 
product  in  the  most  recent  sale  before 
that  date. 

(b)  Retail  gasoline  station  rent.  The 
base  rent  with  respect  to  a  lease  of  real 
property  by  a  gasoline  manufacturer  or 
reseller  to  a  gasoline  retailer  for  use  in 
the  retailing  of  gasoline  is  the  rent 
charged  for  that  station  for  the  month  of 
May,  1973. 

§  150.360  Base  price — new  product. 

(a)  The  base  price  of  a  new  product  is: 

(1)  In  the  case  of  the  first  sale  of 
domestic  crude  petroleum,  the  current 
free  market  price  of  that  particular 
quality  and  grade  of  crude  petroleum; 

(2)  In  the  case  of  a  covered  product 
(other  than  the  first  sale  of  domestic 
crude  petroleum)  being  offered  by  the 
manufacturer  of  that  product,  the  me¬ 
dian  price  charged  for  the  same  or  most 
nearly  comparable  product  (reflecting 
any  applicable  customary  price  differen¬ 
tials)  on  May  15,  1973,  by  other  manu¬ 
facturers  selling  the  same  or  most  nearly 


comparable  product  in  the  same  market¬ 
ing  area;  and 

(3)  In  all  other  cases,  the  median  price 
currently  being  charged  for  the  same  or 
most  nearly  comparable  product  (re¬ 
flecting  any  applicable  customary  price 
differentials)  by  other  persons  selling 
the  same  or  most  nearly  comparable 
product  in  the  same  marketing  area. 

(b)  Definitions.  For  purposes  of  this 
section 

“Median  price”  means  the  highest 
price  at  which  at  least  50  percent  of  the 
product  was  sold. 

“New  product”  means  a  product  which 
the  seller  did  not  sell  in  the  same  or 
substantially  similar  form  in  the  one 
year  period  immediately  preceding  the 
first  date  on  which  he  offers  it  for  sale 
or  for  lease  and  if  it  is  substantially  dif¬ 
ferent  in  purpose,  function  and  quality 
or  technology  or  its  use  or  service  effects 
a  substantially  different  result  from  any 
other  property  which  the  offering  seller 
currently  sells  or  sold  at  any  time  during 
the  one  year  period  immediately  preced¬ 
ing  the  first  date  on  which  he  offers  it 
for  sale. 

§  150.361  Price  information  and  certi¬ 
fication. 

(a>  Price  information.  Each  seller  of 
covered  products  shall  maintain  records 
of  its  base  prices  and  ceiling  prices  and 
shall  make  available  upon  request  by  a 
customer,  the  base  price  or  ceiling  price 
of  any  item  being  offered  for  sale  to  that 
customer. 

(b)  Certification.  Each  seller  of  a 
covered  product  subject  to  this  subpart 
shall  upon  request  certify  in  the  bill  of 
sale  that  the  sale  was  made  at  a  price 
no  higher  than  authorized  by  this 
subpart. 

§  150.362  Reports  and  Recordkeeping. 

(a)  Reports.  (1)  Producers.  Each  pro¬ 
ducer  of  domestic  crude  petroleum  which 
derives  $50  million  or  more  in  annual 
sales  or  revenues  from  sales  subject  to 
§  150.354  shall  prepare  and  file  with  the 
Cost  of  Living  Council,  quarterly  reports 
on  prices,  costs,  profits,  and  production 
levels  on  a  form  prescribed  by  the 
Council. 

(2)  Manufacturers.  Each  manufac¬ 
turer  of  covered  products  and  each  re¬ 
tailer  or  reseller  which  derives  $50  million 
or  more  in  annual  sales  or  revenues  from 
the  retailing  or  reselling  of  covered 
products  shall  prepare  and  file  with  the 
Cost  of  Living  Council,  monthly  and 
quarterly  reports  on  price  movements, 
costs  and  other  related  information  on 
forms  prescribed  by  the  Council. 

(b)  Recordkeeping.  Each  retailer  or 
reseller  of  covered  products  which  derives 
less  than  $50  million  but  more  than  $1 
million  in  annual  sales  of  revenues  from 
the  retailing  or  reselling  of  those  prod¬ 
ucts  shall  prepare  and  maintain  at  its 
principal  place  of  business,  monthly  and 
quarterly  reports  on  price  movements, 
costs  and  other  related  information  on 
forms  prescribed  by  the  Cost  of  Living 
Council. 


Subpart  M — Insurance 
§  150.401  Applicability. 

This  subpart  applies  to  each  insurance 
rate  increase  to  be  placed  into  effect  after 
August  12,  1973,  which  would  increase 
the  rate  above  the  level  in  effect  on  that 
date,  whether  or  not  the  increase  is  ap¬ 
proved  by  a  regulatory  agency. 

§  150.402  Definitions. 

As  used  in  this  subpart — 

“Covered  earned  premium”  means  the 
total  premium  volume  earned  for  all  lines 
of  insurance  that  are  not  exempt  by 
§  150.53(b). 

“Insurer”  means  a  firm  which  by  con¬ 
tract  or  for  a  stipulated  consideration 
undertakes  to  compensate  another  for 
loss  on  a  specified  subject  and  is  (1)  sub¬ 
ject  to  the  regulatory  jurisdiction  of  a 
State  or  the  District  of  Columbia  (in¬ 
cluding  a  person  engaged  in  providing 
non-profit  medical  or  hospital  services 
under  such  a  regulatory  jurisdiction)  or 
(2)  undertaking  to  provide  medical  or 
hospital  services  for  a  capitation  fee. 

“Prenotifier”  means  a  health  insurer 
that  had  $50  million  or  more  of  total 
covered  earned  premium  or  a  property- 
liability  insurer  that  had  $150  million  or 
more  of  total  covered  earned  premium 
during  the  year  preceding  the  effective 
date  of  the  rate  increase  it  is  proposing. 

“Rate”  means  an  amount  to  be 
charged,  charged  or  paid  for  insurance, 
calculated  in  accordance  with  a  rate 
making  practice  or  formula,  or  developed 
under  a  classification  system. 

“Rate  increase”  includes  a  restriction 
in  coverage,  an  increase  in  a  deductible 
level,  or  any  similar  diminuation  of  in¬ 
surance  coverage  without  a  correspond¬ 
ing  reduction  in  the  rate. 

“Rating  bureau”  means  a  person  who 
makes,  files,  or  submits  insurance  rates 
applicable  to,  on  behalf  of,  or  advisory 
for  more  than  one  insurer. 

“State  Regulatory  Agency”  means  any 
commission,  board  or  other  legal  body 
that  has  jurisdiction  over  rates  or  prac¬ 
tices  of  insurers  in  a  State  or  the  District 
of  Columbia. 

§  150.403  Criteria. 

(a)  Each  insurance  rate  increase  put 
into  effect  by  any  insurer  or  rating  bureau 
(regardless  of  its  total  premium  volume 
earned)  after  August  12,  1973,  which 
would  increase  the  rate  above  the  level 
in  effect  on  that  date  must  be  consistent 
with  the  following  criteria : 

( 1 )  Factors  that  reflect  experience  in¬ 
curred  on  all  actual  costs  may  be  used  in 
the  customary  manner  in  the  rate-mak¬ 
ing  process. 

(2)  Factors  in  the  rate-making  proc¬ 
ess  or  in  the  actual  determination  of  the 
final  premium  that  relate  to  or  reflect 
changes  in  claim  frequency,  occurrence 
or  utilization,  changes  in  the  classifica¬ 
tion  of  risks  under  class  plans  already  in 
use  or  territory  relativites,  or  similar 
changed  conditions  of  risk  may  be  used 
in  accordance  with  customary  practice 
provided  such  factors  are  supported 
statistically. 
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( 3 )  Factors  in  the  rate-making  process 
reflecting  or  anticipating  cost  or  price 
increases  (i.e.,  trend  factors  to  the  ex¬ 
tent  they  reflect  or  project  inflation)  may 
be  used  subject  to  the  following  restric¬ 
tions: 

(i)  For  any  portion  of  the  period  of 
projection  through  August  14,  1971,  the 
normal,  full  factors  may  be  used,  pro¬ 
vided  they  are  statistically  supported  by 
the  latest  available  data  in  accordance 
with  the  insurer’s  customary  practice. 

<ii)  For  any  portion  of  the  period  of 
projection  after  August  14,  1971,  through 
November  13,  1971,  a  zero  rate  of  infla¬ 
tion  must  be  used. 

(iii)  For  any  portion  of  the  period  of 
projection  after  November  13,  1971,  to 
January  11,  1973,  the  inflationary  trend 
factor  may  not  exceed  five-eighths  (%) 
of  the  factor  otherwise  justified  at  the 
time  of  determining  the  rate  increase. 

(iv)  For  any  portion  of  the  period  of 
projection  after  January  11,  1973,  to 
August  12,  1973,  the  inflationary  trend 
factor  may  not  exceed  six-eighths  (%)  of 
the  factor  otherwise  justified  at  the  time 
of  determining  the  rate  increase. 

(v)  For  any  portion  of  the  period  of 
projection  after  August  12,  1973,  to  the 
end  of  the  projection  period,  the  infla¬ 
tionary  trend  factor  may  not  exceed 
seven-eighths  ( % )  of  the  factor  other¬ 
wise  justified  at  the  time  of  determining 
the  rate  increase. 

<vi)  Notwithstanding  subdivisions 
(iii),  (iv),  and  (v)  of  this  subparagraph, 
if  the  annualized  inflationary  trend  based 
upon  the  latest  available  data  is  equal  to 
or  less  than  five-eighths  (%)  of  the  an¬ 
nualized  inflationary  trend  based  on  ex¬ 
perience  and  customary  practices  before 
August  15,  1971,  that  factor  based  upon 
the  latest  available  data  may  be  used  for 
the  period  of  projection  from  Novem¬ 
ber  14.  1971,  to  the  end  of  the  projection 
period. 

(4)  Factors  for  claim  settlement  or 
loss  adjustment  expenses,  contingencies 
which  are  separate,  distinct  and  in  addi¬ 
tion  to  a  profit  factor,  state  taxes,  li¬ 
censes  and  fees,  and  commissions  payable 
to  licensed  agents  and  brokers  may  be 
loaded  on  a  percentage  of  premium  or 
any  other  customary  basis  of  actual  in¬ 
curred  costs  in  accordance  with  custom¬ 
ary  practice.  Any  increases  in  the  per¬ 
centage  loading  for  these  expense  items 
must  be  justified. 

(5)  Factors  for  administrative  ex¬ 
penses  other  than  those  specified  in 
paragraph  (a)(4)  of  this  section  when 
loaded  as  a  percentage  of  premium  must 
be  limited  to  a  maximum  of  a  5  percent 
increase  in  the  dollar  amount  represented 
by  the  loading  that  was  used  in  the  prior 
rate.  If  administrative  expenses  are 
loaded  on  an  actual  cost  basis,  no  increase 
will  be  permitted  unless  statistically  sup¬ 
ported. 

(6)  Any  profit  portion  of  premium, 
whether  loaded  as  a  percentage  of  premi¬ 
um  of  a  dollar  amount  per  contract,  must 
be  limited  to  a  2  Vi  percent  increase  in 
the  dollar  amount  represented  by  the 
loading  that  was  used  in  the  prior  rate. 
For  purposes  of  this  section,  any  portion 
of  premium  which  is  classified  as  a  con¬ 


tribution  to  reserve,  contingency  reserve 
or  similar  element  where  a  profit,  as 
such.  Is  not  a  part  of  the  rate-making 
process,  shall  be  treated  as  the  profit 
provision. 

(b)  For  the  purpose  of  paragraph 

(a)  (3)  of  this  section,  the  period  of 
projection  covers  the  entire  length  of 
time  from  the  underlying  experience  base 
to  the  future  date  to  which  loss  or  cost 
levels  are  being  adjusted,  regardless  of 
how  such  period  is  customarily  meas¬ 
ured. 

§  130.101  Change  in  Kate  Making  For¬ 
mula. 

No  insurer  or  rating  bureau  may 
change  a  rule,  rating  formula,  formula 
use  or  application,  data  base,  rate  making 
procedure  or  technique,  or  other  element 
in  the  rate  making  process  unless: 

(a)  the  change  will  result  in  an  overall 
premium  level  reduction; 

(b)  the  change  is  necessitated  by  “no¬ 
fault”  legislation  enacted  in  a  particular 
jurisdiction;  or 

(c)  written  approval  has  been  granted 
by  the  Cost  of  Living  Council. 

§  130.403  Prcnotiflcalion. 

(ai  Each  prenotifier,  or  rating  bureau 
acting  for  a  prenotifier,  shall  file  a  writ¬ 
ten  notice  with  the  Cost  of  Living  Coun¬ 
cil  and  the  appropriate  State  regulatory 
agency  of  each  State  to  which  the  rate 
increase  is  applicable  (or  the  State  of 
domicile  or  delivery  of  the  master  policy 
for  experience  rated  or  group  contracts 
applicable  to  a  multi-State  risk)  of  each 
proposed  rate  increase  in  excess  of  5.0 
percent  which  affects  $1  million  or  more 
of  aggregate  annualized  premiums  under 
the  existing  rate.  Any  subsequent  pro¬ 
posed  rate  increase  in  the  same  calendar 
year  for  the  same  class  of  purchaser  shall 
be  prenotified  regardless  of  the  size  of 
such  rate  increase.  Each  person  submit¬ 
ting  a  notice  under  this  section  shall 
certify  to  the  Cost  of  Living  Council  and 
the  State  regulatory  authority  that  the 
proposed  increase  conforms  to  §§  150.403 
and  150.404.  The  certification  must  be 
signed  by  the  chief  executive  officer  of 
the  prenotifier  or  by  an  individual  to 
whom  he  has  delegated  that  authority.  A 
copy  of  the  delegation  must  be  filed  with 
the  Cost  of  Living  Council. 

(b)  In  any  State  in  which  rates  are 
established  by  a  State  regulatory  agency, 
that  agency  may  submit  a  prenotification 
and  certify  to  the  Cost  of  Living  Coun¬ 
cil  that  the  rate  increases  are  in  compli¬ 
ance  with  §§  150.403  and  150.404.  An 
insurer  using  those  State  rates  needs 
only  to  notify  the  Cost  of  Living  Council 
and  report  quarterly  that  it  is  using  those 
rates  without  submitting  all  of  the  sup¬ 
porting  data. 

(c)  Any  increase  in  excess  of  5.0  per¬ 
cent  which  is  to  be  effective  in  more  than 
25  jurisdictions  may  be  prenotified 
directly  to  the  Cost  of  Living  Council  in 
lieu  of  the  procedure  set  forth  in  para¬ 
graph  (a)  of  this  section. 

§  130.406  Certification  by  Stale  Kcgtila- 
tory  Agency. 

A  State  regulatory  agency  may  agree, 
in  wTiting,  with  the  Cost  of  Living  Coun¬ 


cil  to  certify  that  the  rate  increases  of 
which  it  has  received  prenotifleation 
under  8  150.405  are  or  are  not  in  com¬ 
pliance  with  §§  150.403  and  150.404.  Each 
agency  entering  into  such  agreement 
with  the  Cost  of  Living  Council  shall 
furnish  its  certification  to  the  Council 
(with  a  copy  to  the  insurer)  within  20 
days  after  it  receives  the  prenotification. 
A  certification  by  an  agency  under  this 
paragraph  is  prima  facie  evidence  that 
the  proposed  rate  increase  is  or  is  not 
in  compliance  with  §§  150.403  and 
150.404. 

§  150.407  Self-Certification. 

Whenever  a  prenotified,  or  a  rating 
bureau  acting  for  a  prenotifier,  cannot 
obtain  a  certification  of  a  rate  increase 
from  a  State  regulatory  agency  in  ac¬ 
cordance  with  §  150.406  because: 

(a)  The  State  concerned  has  not 
agreed  to  furnish  certifications  under 
that  paragraph ;  or 

(b)  The  State  regulatory  agency  did 
not  act  upon  the  filing  within  the  period 
required  under  that  paragraph; 

The  prenotifier  or  rating  bureau  shall 
immediately  notify  the  Cost  of  Living 
Council  that  it  cannot  obtain  the  cer¬ 
tification  and  may  request  the  Council 
to  act  upon  the  certification  filed  with 
it  under  §  150.405. 

§  130.403  Cost  of  Living  (Council 
Actions. 

(a)  With  respect  to  any  rate  increase 
certified  by  a  State  regulatory  agency 
under  §  150.405(b)  or  §  150.406,  or  self- 
certified  by  a  prenotifier  or  a  rating 
bureau  acting  for  a  prenotifier  under 
§  150.407,  the  Cost  of  Living  Council  may, 
within  30  days  after  the  State  regulatory 
agency  receives  the  prenotification  take 
one  or  more  of  the  following  actions: 

(1)  Require  the  insurer  to  furnish 
additional  information  regarding  the 
increase. 

(2)  Delay  the  effective  date  of  the  in¬ 
crease  pending  further  Council  action. 

<3)  Suspend  all  or  part  of  the  effect 
of  the  increase,  pending  further  action 
by  the  Cost  of  Living  Council  or  by  the 
regulatory  agency. 

(4)  Limit,  refuse,  rescind,  reduce,  or 
modify  the  increase. 

(b)  If  the  Cost  of  Living  Council  does 
not  act  upon  a  request  under  this  para¬ 
graph  before  the  end  of  the  thirtieth  day 
as  described  above,  the  increase  may  go 
into  effect.  However,  in  any  case  in  which 
that  period  would  otherwise  end  on  a 
Saturday,  Sunday,  or  Federal  Holiday, 
it  wilLend  at  the  close  of  the  next  suc¬ 
ceeding  workday.  A  prenotification  to  a 
State  regulatory  agency  which  has  been 
certified  as  being  not  in  compliance  with 
§§  150.403  and  150.404  may  not  be  placed 
into  effect  unless  the  written  approval  of 
the  Cost  of  Living  Council  has  been 
granted. 

§  150.409  Rates  for  replacement  or  re¬ 
vised  insurance  coverages. 

The  rate  for  a  form  of  insurance  cover¬ 
age  replacing  or  revising  another  form 
of  insurance  coverage  previously  written 
by  the  same  insurer  is  subject  to  the 
same  requirements  as  an  increase  in  the 
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rate  for  the  previous  insurance  coverage 
would  have  been  subject. 

§  150.410  Insurance  rales  subject  to 
State  laws. 

Approval  of  an  insurance  rate  increase 
under  this  section  does  not  authorize  the 
use  of  an  insurance  rate  in  contravention 
of  any  applicable  State  law  that  is  not 
inconsistent  with  this  section. 

§  150.411  Investigation  and  review  of 
rates. 

The  Cost  of  Living  Council  acting  with 
and  through  the  appropriate  State  regu¬ 
latory  agency  may  require  an  insurer  or 
rating  bureau  acting  for  an  insurer  to 
file  with  the  appropriate  State  regulatory 
agency  the  latest  available  rate  review 
for  a  particular  class  of  business  for 
which  rates  have  not  been  revised  in  the 
last  four  quarters.  The  Head  of  the 
State  regulatory  agency  shall  determine 
whether  the  rate  level  filed  is  or  is  not 
consistent  with  the  goals  of  the  Economic 
Stabilization  Program  and  shall  so  in¬ 
form  the  Cost  of  Living  Council. 

§  150.412  Reporting. 

(a)  Each  health  insurer  that  had  $25 
million  or  more  of  total  covered  earned 
premium  and  each  property-liability 
insurer  that  had  $50  million  or  more  of 
total  covered  earned  premium  during  the 
calendar  year  preceding  any  rate  in¬ 
crease  shall  file  a  quarterly  report  with 
the  Cost  of  Living  Council  with  a  copy 
to  the  appropriate  State  regulatory 
agency  at  the  time  it  normally  releases 
its  quarterly  reports,  but  in  any  event 
not  later  than  45  days  after  the  end  of 
the  quarter,  of  each  rate  increase  effected 
during  the  first  quarter  of  the  year  end¬ 
ing  the  preceding  quarter  that  affected 
$250,000  or  more  of  aggregated  annual¬ 
ized  premiums  under  the  pre-existing 
rate.  However,  with  respect  to  a  rate 
increase  that  has  been  prenotified  the 
report  need  not  include  the  supporting 
data  required  by  §  150.414,  but  must  list 
the  rate  increase,  the  name  of  the  pre- 
notifier  or  rating  bureau,  date  of  pre- 
notification,  line  of  insurance.  State  or 
States  affected,  and  aggregate  annual¬ 
ized  premium  affected.  In  addition,  each 
report  shall  also  include  the  latest  avail¬ 
able  premium  and  claims  or  loss  expe¬ 
rience  in  the  latest  available  rate  level 
format  for  those  lines  of  business  or 
classes  of  coverage  with  an  annualized 
premium  volume  of  $1  million  or  more 
for  which  rates  were  not  revised  during 
the  last  four  quarters. 

(b)  Each  health  insurer  which  had 
$25  million  or  more  of  total  covered 
earned  premium  during  the  calendar 
year  preceding  any  rate  increase  shall 
file  with  the  Cost  of  Living  Council  a 
monthly  notice  not  more  than  30  days 
after  the  end  of  the  month  of  all  rate 
level  increases  and  decreases  effected 
during  that  month  that  affected  $250,000 
or  more  of  aggregate  annualized  premi¬ 
ums.  This  notice  need  not  contain  the 
data  required  under  §150.414,  but  should 
include  a  specification  of  the  type  of 
health  insurance  coverage,  premium  vol¬ 
ume  affected,  average  percentage  change 
and  dollar  effect  of  that  change.  At  the 


option  of  the  health  insurer  such  notice 
may  also  include  information  on  those 
contracts  with  anniversary  dates  during 
that  month  for  which  no  change  in  rate 
level  was  made. 

§  150.413  Federal  Employees  Health 
Benefits  Law. 

The  Cost  of  Living  Council  designates 
the  U.S.  Civil  Service  Commission  to  act 
as  certifying  agent  for  contracts  of  in¬ 
surers  under  the  Federal  Employees 
Health  Benefits  Law.  Each  prenotifier 
that  proposes  to  increase  a  rate  under 
such  a  contract  shall  file  notice  thereof 
with  the  Cost  of  Living  Council  and  the 
Civil  Service  Commission.  Each  other 
insurer  that  proposes  to  increase  a  rate 
under  such  a  contract  shall  file  notice 
thereof  with  the  Civil  Service  Commis¬ 
sion.  The  Civil  Service  Commission  shall, 
with  respect  to  each  proposed  increase, 
certify  to  the  Cost  of  Living  Council  that 
the  increase  is  or  is  not  in  compliance 
with  §150.403  and  that  certification  is 
prima  facie  evidence  of  compliance  or 
noncompliance.  A  rate  certified  by  the 
Civil  Service  Commission  as  being  in 
compliance  may  go  into  effect  on  any 
date,  specified  by  that  Commission,  that 
is  at  least  10  days  after  the  date  of  the 
certification,  and  at  least  30  days  after 
the  date  of  the  prenotification. 

§150.414  Data  requirements. 

Each  prenotification  filed  under 
§150.405  and  each  quarterly  report  made 
under  §150.112  shall  include: 

(a)  The  specifications  of  the  cover¬ 
ages  to  which  the  rate  increase  is  ap¬ 
plicable  and  of  the  person  or  persons  by 
which  the  rate  is  to  be  used: 

(b)  The  average  percentage  increase 
by  line  of  coverage  and  by  State: 

(c)  The  annualized  inflationary  trend 
factor  or  factors  used  with  specification 
of  the  applicability  of  the  factors  if  more 
than  one  are  involved,  including  pre- 
Phase  I,  Phase  I,  Phase  n.  Phase  III 
and  Phase  IV  applicability  separately; 
and 

(d)  Any  other  data  specified  by  the 
Cost  of  Living  Council  on  a  form  to  be 
prescribed  by  the  Council. 

§  150.415  Monitoring  by  health  insurers. 

Each  health  insurer  is  authorized  and 
encouraged  to  monitor  and  report  to 
health  care  providers  (both  institutional 
and  noninstitutional)  any  price  in¬ 
creases  by  those  providers  that  involved 
significant  deviation  from  the  provisions 
of  this  part  that  apply  to  those  providers 
and  any  increases  in  use  of  services  or 
benefits  that  significantly  exceeds  its 
experience  with  that  provider.  Upon  the 
receipt  of  such  a  report,  the  provider 
and  the  insurer  shall  make  a  good  faith 
effort  to  determine  whether  any  viola¬ 
tion  of  this  part  has  occurred  and  to  take 
any  steps  to  remedy  such  violation. 

Subpart  P — Mass  Transportation  Systems 
§  150.551  Purpose  and  Scope. 

This  Subpart  prescribes  mandatory 
controls  applicable  to  a  firm  which  oper¬ 
ates  or  controls  a  mass  transportation 
system,  the  fares  of  which  are  not  other¬ 
wise  regulated. 


§  150.552  Definition. 

As  used  in  this  Subpart— 

“Mass  transportation  system”  means  a 
public  benefit  corporation,  with  annual 
sales  or  revenues  in  excess  of  $10  million, 
which  is  charged  by  law  or  contract  with 
the  responsibility  of  operating  a  mass 
transportation  facility  or  facilities  which: 

(a)  Serves  a  Standard  Metropolitan 
Statistical  Area  (SMSA) ;  and 

(b)  Constitutes  the  sole  or  a  principal 
means  of  public  transporation  for  that 
area. 

A  facility  or  facilities  includes  a  rapid 
rail  transit,  subway,  elevated,  bus  system 
but  does  not  include  school  buses  or 
other  conveyances  used  for  sight-seeing 
or  chartered  for  private  use. 

§  1 50.553  General  rule. 

A  public  benefit  corporation  (within 
the  meaning  of  Section  215  of  the  Eco¬ 
nomic  Stabilization  Act  Amendments  of 
1971  (Public  Law  92-210)),  charged  by 
law  or  contract  with  the  responsibility  to 
operate  a  mass  transportation  facility  or 
facilities,  the  fares  of  which  are  not 
otherwise  regulated,  may  not  charge  a 
price  above  base  price  until  the  proposed 
price  increase  has  been  prenotified  to  the 
Cost  of  Living  Council  using  the  prenoti¬ 
fication  procedure  specified  in  Subpart  H 
for  price  category  I  firms. 

2.  Amend  Part  130  in  Subpart  B  by 
adding  a  new  §  130.26  to  read  as  follows: 

§  130.26  Imposition  of  prenotification 
requirement. 

(a)  General.  Subject  to  the  provisions 
of  this  section,  the  Council  may  require, 
with  respect  to  a  proposed  or  scheduled 
pay  adjustment  applicable  to  or  affecting 
a  specific  firm  or  appropriate  employee 
unit,  that  such  pay  adjustment  shall  not 
be  put  into  effect  until  30  days  after  pre¬ 
notification  of  such  pay  adjustment  has 
been  received  by  the  Council. 

(b)  Applicability.  Prenotification  pur¬ 
suant  to  the  provisions  of  paragraph  (a) 
of  this  section  may  be  required  if  the 
Council  has  reason  to  believe  that — 

(1)  A  proposed  or  scheduled  pay  ad¬ 
justment,  whether  pursuant  to  a  collec¬ 
tive  bargaining  agreement  or  pay  prac¬ 
tice,  may  be  in  excess  of  the  general 
wage  and  salary  standard  set  forth  in 
§  130.12; 

(2)  Such  pay  adjustment,  if  put  into 
effect,  may  unduly  influence  the  collec¬ 
tive  bargaining  process  in  a  destabilizing 
manner  or  may  affect  pay  adjustments 
applicable  to  or  affecting  other  firms  or 
appropriate  employee  units;  and 

(3)  Such  pay  adjustment  appears  to 
be  unreasonably  inconsistent  with  the 
standards  and  goals  of  the  Economic 
Stabilization  Program. 

(c)  Control  year.  A  prenotification 
submitted  pursuant  to  the  provisions  of 
paragraph  (a)  of  this  section  shall  in¬ 
clude  all  pay  adjustments  put  into  effect, 
scheduled,  or  proposed  to  be  put  into 
effect  with  respect  to  the  applicable 
control  year,  determined  pursuant  to 
§  201.52  of  this  title. 

(d)  Service.  An  employer  submitting  a 
prenotification  under  the  provisions  of 
paragraph  (a)  of  this  section  shall  at  the 


No.  139— Pt.  II- 


FEDERAl  REGISTER,  VOL.  38,  NO.  139— FRIDAY,  JULY  20,  1973 


19486-19580 


PROPOSED  RULES 


same  time  serve  a  copy  of  each  such  sub¬ 
mission  on  the  collective  bargaining 
agent,  if  any,  for  the  affected  employee 
unit. 

(e)  Receipt  by  Council.  A  prenotifica¬ 
tion  submitted  pursuant  to  the  provi¬ 
sions  of  paragraph  (a)  of  this  section 
shall  be  addressed  to  Office  of  Wage  Sta¬ 
bilization,  Cost  of  Living  Council,  Wash¬ 
ington,  D.C.  20508.  Such  prenotification 
shall  not  be  considered  submitted  until 
actually  received  at  such  address. 

(f)  Content  of  prenotification — (1) 
General.  A  prenotification  submitted 
pursuant  to  the  provisions  of  this  section 
shall  be  submitted  by  the  employer  on 
the  Council's  Form  PB-3,  pursuant  to 
instructions  issued  by  the  Council.  In 
addition,  such  prenotification  shall  in¬ 
clude  the  supplemental  information  de¬ 
scribed  in  paragraph  (f )  (2)  of  this 
section.  The  Council  may,  under  the  cir¬ 
cumstances  of  a  specific  case,  waive  one 
or  more  of  the  foregoing  requirements 
in  whole  or  in  part,  or  may  require  the 
submission  of  additional  information. 

(2)  Supplemental  information — <4) 
Narrative  description  of  all  changes  with 
potential  economic  impact — (a)  Wages, 
salaries  and  benefits.  Specify  both  the 
old  and  new  wage  and  salary  and  benefit 
levels,  as  well  as  the  extent  of  such 
changes  within  the  following  categories : 

(1)  Straight-time  hourly  rates. 
Straight-time  hourly  rates,  including, 
but  not  limited  to: 

(t)  Pattern  of  base  pay  increase,  e.g., 
merit  increases  on  a  variable  timing 
basis;  across  the  board  occupational  dif¬ 
ferences,  etc.  Describe  increases  in  terms 
of  percent  and  cents  per  hour  increases; 

(ii)  Basis  of  cost  of  living  adjust¬ 
ments.  limitations  on  adjustments,  for¬ 
mula  for  adjustments,  and  total  as  well 
as  time-weighted  estimates  of  these 
adjustments; 

(iii)  Individual  occupational  rate 
changes  resulting  from  consideration  of 
factors  such  as  rate  inequities,  job  evalu¬ 
ation  plan  changes,  skill  or  craft  rate 
adjustments,  etc.; 

(it?)  Changes  affecting  rates  of  pay  or 
costs  under  production  incentive  pro¬ 
grams; 

(r)  Progression  program  increase 
changes  such  as  accelerated  step  changes 
or  accelerated  automatic  changes  be¬ 
tween  job  levels,  etc.;  and 

(vi)  Reduction  in  scheduled  hours 
worked  which  affects  the  base  rate. 

(2)  Included  benefits.  Included  bene¬ 
fits  (with  changes  expressed  in  cents  per 
hour),  including,  but  not  limited  to: 


(i)  Premium  pay  for  overtime,  shift 
work,  weekend  and  holiday  work,  special 
schedules,  etc.; 

(ii)  Vacation  and  holiday  provisions 
such  as  eligibility  requirements,  compen¬ 
sation  provided,  amounts  of  time  off  pro¬ 
vided,  etc.; 

(iii)  Pay  for  time  off  such  as  sick 
leave,  bereavement,  military,  jury  duty, 
etc.; 

(iv)  Severance  pay,  supplemental  un¬ 
employment  benefit  plans,  or  other  pay 
for  terminated  employees,  etc.; 

(v)  Pay-as-you-go  pension  plans; 

(vi)  Paid  rest,  wash-up  and  meal 
time;  and 

(vii)  Major  subsidized  training  and 
educational  programs. 

(3)  Qualified  benefits.  Qualified  bene¬ 
fits,  including,  but  not  limited  to: 

(*)  Pension  plan  eligibility  require¬ 
ments,  benefit  level,  vesting  provisions, 
survivor  benefits,  contributory  rates,  etc.; 

(ii)  Health  insurance  eligibility  re¬ 
quirements,  dependent  coverage,  type 
and  level  of  benefits,  contributory  rates, 
etc.; 

(iii)  Life  insurance  eligibility  require¬ 
ments,  type  and  levels  of  benefits,  con¬ 
tributory  rates,  etc.; 

(iv)  Disability  insurance  eligibility  re¬ 
quirements,  type,  level  and  duration  of 
benefits,  contributory  rates,  etc.; 

Ct?)  Sickness  and  accident  benefits; 
and 

(ui)  Changes  in  other  qualified  bene¬ 
fit  plans  such  as  employee  savings  plans, 
etc. 

(4)  Other  changes.  Other  changes 
with  potential  significant  economic  im¬ 
pact,  including,  but  not  limited  to: 

(i)  Occupational  lines  of  demarcation; 

(ii)  Crew  size; 

(iii)  Apprentice -journey man  ratios; 

( iv )  Temporary  assignment  rules ; 

(v)  Overtime  scheduling  require¬ 
ments; 

(ui)  Other  work  rule  or  pay  practice 
changes;  and 

(pii)  Geographic  adjustments  or 
allowances. 

(b)  Differential  treatment.  Where 
specific  employee  groups  within  an  ap¬ 
propriate  employee  unit  are  treated  dif¬ 
ferentially,  this  should  be  noted  and  the 
reasons  given.  Provide  both  the  old  and 
new  levels  as  well  as  the  extent  of  all 
changes  in  straight-time  hourly  rates. 
Included  benefits,  qualified  benefits,  and 
other  changes  with  potential  significant 
economic  impact,  for  each  employee 
group  treated  differently.  An  employee 


group  is  a  sub-group  of  an  appropriate 
employee  unit  and  may  be  determined  by 
skill,  occupation,  job  grade  or  level,  geo¬ 
graphic  location,  or  organization,  etc. 

(ii)  Information  on  changes  in  pay 
rates — 

(a)  For  represented  employees  not 
covered  by  an  established  merit  pay  plan, 
submit  a  copy  of  the  collective  bargain¬ 
ing  agreement  covering  the  changes  in 
pay  rates,  and  a  copy  of  the  prior  suc¬ 
ceeded  agreement,  if  any. 

(b)  For  non-represented  employees 
not  covered  by  an  established  merit  pay 
plan,  submit  appropriate  documentation 
in  lieu  of  a  collective  bargaining  agree¬ 
ment. 

(c)  For  employees  covered  by  an  es¬ 
tablished,  merit  pay  plan,  submit  a  de¬ 
scription  of  the  plans,  practices  and 
controls  used  to  govern  wage  and  salary 
increases. 

(d)  For  purposes  of  (a)  and  (b)  of  this 
subdivision,  include  sufficient  informa¬ 
tion  to  describe  any  change  in  rates  of 
pay  except  that  where  rate  information 
is  treated  as  confidential  and  regarded  as 
proprietary,  data  which  reflect  the  aver¬ 
age  changes  in  pay  may  be  submitted. 

(e)  If  pay  adjustments  are  to  be  made 
differentially  across  groups,  submit  addi¬ 
tional  information  indicating  the 
amounts  and  reason  for  such  expendi¬ 
tures  and  expressing  amounts  in  both 
cents  per  hour  and  percentages. 

3.  Amend  Part  130  in  Subpart  D  by 
adding  a  new  paragraph  (d)  to  Section 
130.34  to  read  as  follows: 

§  1 30.3 1  Certain  pay  adjustments. 

*  •  *  *  * 

(d)  Pay  adjustments  in  the  lumber 
industry — (1)  General.  Pay  adjustments 
affecting  employees  engaged  on  a  regular 
and  continuing  basis  in  the  operation  of 
an  establishment  in  the  limber  industry. 

(2)  Definition.  For  purposes  of  this 
paragraph,  the  term  “establishment  in 
the  lumber  industry”  means  an  estab¬ 
lishment  classified  in  the  Standard  In¬ 
dustrial  Classification  Manual,  1972  edi¬ 
tion,  under  Industrial  Code  2411  (Log¬ 
ging  Camps  and  Logging  Contractors) ; 
2421  (Sawmills  and  Planing  Mills,  Gen¬ 
eral);  2426  (Hardwood  Dimension  and 
Flooring  Mills) ;  2429  (Special  Product 
Sawmills) ;  2435  (Hardwood  Veneer  and 
Plywood) ;  2436  (Softwood  Veneer  and 
Plywood) ;  2439  (Structural  Wood  Mem¬ 
bers,  Not  Elsewhere  Classified) ;  or  2492 
(Particleboard). 
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